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1 J. W. SISSON ET AL. VS. SOUTHERN RY. CO. 

a Supreme Court of the District of Columbia. 

At Law. No. 77101. 

John W. Sisson, Plaintiff, 
vs. 

Southern Railway Co., Defendant. 

At Law. No. 77102. 

Mary Baker Link, Plaintiff, 
vs. 

Southern Railway Co., Defendant. 

At Law. No. 77103. 

William R. Strong, Plaintiff, 


vs. 

Southern Railway Co., Defendant. 

At Law. No. 77104. 

John Link, Infant, bv His Guardian, William S. Hinds, 

Plaintiff, 

vs. 

Southern Railway Co., Defendant. 

At Law. No. 77105. 

Robert W. Sisson, Infant, by His Next Friend, John W. 

Sisson, Plaintiff, 


vs. 

Southern Railway Co., Defendant. 
Consolidated. 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following; 


CO. 
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i 

papers were filed and proceedings had in the j 
causes, to wit: 


above-entitled 


1 Declaration. 

i 

i 

Filed August 19, 1929. j 

] 

In the Supreme Court of the District of Columbia. 

At Law. 

i 

No. 77101. | 

John W. Sisson, Plaintiff, j 


Southern Railway Company, a Corporation, Defendant. 

i 

The plaintiff, John W. Sisson, a resident qf the City of 
Gloversville, in the State of New York, sues ithe Southern 
Railway Company, a Corporation, organized and doing 
business under the laws of the State of Virginia and having 
officers and agents in the City of Washington, in the Dis¬ 
trict of Columbia, and in the State of Virginia, for that 
heretofore, to wit, at and before the happening of the 
grievances hereinafter mentioned, the defendant was, and 
still is, a corporation authorized to do busines$ in the State 
of Virginia as a common carrier, and at all times here¬ 
inafter mentioned was, and still is, engaged through its of¬ 
ficers, agents and employees, in the transportation of per¬ 
sons and property for hire in the State aforesaid. And 
for that, on to wit, the 18th day of November] 1928, in the 
night time, one Robert W. Sisson, a minor, son! of the plain¬ 
tiff, accompanied by three guests as passengers, was driv¬ 
ing a passenger automobile, the property of ihe plaintiff, 
lawfully and carefully and at a reasonable spqed along the 
public highway in said State of Virginia, known as State 
Highway, Route 28; that in so driving said Robert W. 
Sisson had passed the southerly corporate limits of the 
town of Manassas in said State and was proceeding in a 
lawful and careful manner in said automobile on said pub¬ 
lic highway in a generally westerly direction] toward the 

i 

| 

i 

! 

j 

i 

i 

i 

i 
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town of Buckland in said State; that said automo- 

2 bile was rounding a curve and approaching a point 
about one mile outside the southerly corporate limits 

of said town of Manassas, in said State, where the rail¬ 
road tracks of the defendant cross the said public high¬ 
way, known as State Highway, Route 28, said tracks be¬ 
ing used in the movement and operation of trains and cars 
of the defendant, by its agents, servants and employees, 
which said railroad crossing was unknown to said Robert 
W. Sisson, driver of the automobile aforesaid. And the 
plaintiff says that at the time and place aforesaid it be¬ 
came and was the duty of the defendant, through its agents, 
servants and employees, to use reasonable care in the oper¬ 
ation and control of the movement of its cars on and over 
said railroad crossing, and in standing its cars thereon, so 
as to prevent injury to said automobile of the plaintiff and 
to said Robert W. Sisson, the driver thereof, and that it 
further became and was the dutv of the defendant, at the 
time and place aforesaid, not to obstruct said public high¬ 
way so as to prevent the free and safe passage of auto¬ 
mobiles over said highway and across the said railroad 
tracks without giving due and proper warning of said ob¬ 
struction to users of said public highway, and that in the 
night time it was the duty of the defendant to give warn¬ 
ing of such obstruction to approaching travelers on asid 
public highway by means of a light or lights, or other ade¬ 
quate and discernible signalling devices. Yet the plain¬ 
tiff says that, notwithstanding its duties in the premises, 
tlie defendant did negligently and willfully and completely 
obstruct said public highway, at the time and place and 
in the manner aforesaid, through its agents, servants and 
employees, by standing one of its freight cars for an un¬ 
lawful period of time on the railroad tracks crossing said 
public highway, thus preventing the movement of traffic 
on said public highway, and did also negligently and 

3 willfully fail, through its agents, servants and em¬ 
ployees, to display at said crossing any light or 

lights, or other discernible signals of any kind whatsoever, 
as a warning to said Robert W. Sisson of said obstruction 
while approaching said railroad crossing on said public 
highway, in said automobile, at the time and place afore¬ 
said. And the plaintiff further says that in rounding the 
curve aforesaid the light from the lamps of said automo- 


I 


i 

l 

I 
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I 

bile was for a time thrown off said highway! and that by 
reason of said negligence of the defendant said Robert W. 
Sisson could not, and did not, see said obstructing freight 
car until a short distance therefrom and until it was too 
late to avoid a collision with said car; that when said 
Robert W. Sisson did perceive said freight cat obstructing 
said highway he at once used the utmost care io bring said 
automobile to a complete stop so as to avoid a collision 
with said obstruction, but that notwithstanding his efforts 
in the premises and because of said negligence of the de¬ 
fendant said automobile collided with great fdrce and vio¬ 
lence against said freight car of the defendant;, as a result 
whereof said automobile was in part violently -jammed and 
forced under said freight car and in such manner that for 
a considerable time said Robert W. Sisson was forciblv 
and painfully imprisoned in the wreckage of said automo¬ 
bile and under said freight car of the defendant. And the 
plaintiff further says that by reason of said negligence of 
the defendant said automobile was completely wrecked and 
damaged and became a total loss to the plaintiff and the 
said Robert W. Sisson suffered serious injuries, including 
comminuted fractures of both thigh bones, a badly lacerated 
face and head, fracture of the upper jaw and fractures of 
most of the teeth in the upper jaw, laceration of the back 
of the left hand and a partial severing of the tpndons that 
supplied the fingers thereof, as well as great lo$s of blood; 
that said injuries have greatly impaired the ihealth and 
strength of said Robert W. Sisson and Caused him 
4-7 great pain and suffering and have made necessary 
the expenditure of large sums of money by the 
plaintiff for hospital, surgical and medical treatment; that 
said injuries are permanent in character and \Vill greatly 
impair the ability of the said Robert W. Sissoiji to earn a 
living. 

Wherefore the plaintiff brings this suit against the de¬ 
fendant and claims of the defendant the sum of $10,000 and 
costs. 

McCUMBBR & REYNOLDS, 

Attorneys for Plaintiff. 

State of New York, 

County of Fulton, ss: 

John W. Sisson, first being duly sworn, says; that he is 
the plaintiff in the foregoing action; that he hajs read the 


i 
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above declaration and that the statements and allegations 
therein contained are true as he verily believes. 

JOHN W. SISSON. 


Subscribed and sworn to before me this 29th dav of Julv 
A. D., 1929. 

[seal.]* ! MARGUERITE E. MONAHAN, 

Notary Public. 

**#•••• 
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Plea of Defendant. 
Filed November 20, 1929. 


Now comes the defendant, Southern Railway Company, 
and for plea to the declaration filed in the above entitled 
cause, says: 


It admits that the defendant is a corporation organized 
and doing business under the laws of the State of Virginia, 
and having officers and agents in the City of Washington, 
District of Columbia, and in said State of Virginia, and 
that the said defendant is and was, on the 18th day of 
November, 1928, a common carrier engaged in business in 
said State. 

This defendant admits that in the night time of Novem¬ 
ber 18, 1928, one Robert W. Sisson, the infant son of the 
plaintiff, and with his knowledge and consent, drove a 
passenger automobile into the side of one of the cars of 
said defendant which was standing still on the crossing 
over the public highway in said State known as State High¬ 
way Route 28, in the country, a short distance from the 
town of Manassas, in said State of Virginia, as a result of 
which said collision the said plaintiff’s son, Robert W. Sis¬ 
son received certain injuries, the extent of which are un¬ 
known to this defendant. This defendant denies, however, 
that at and before the time when the said Robert W. 
9 Sisson drove plaintiff’s automobile into the side of 
said standing freight car, he, the said Robert W. Sis¬ 
son, was operating said automobile lawfully and carefully, 
and at a reasonably safe speed along said public highway, 
or that he was keeping a careful and reasonable lookout for 
obstructions on said highway. 


I 

I 
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i 
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| 

This defendant denies that said public crossing was un¬ 
known to said Robert W. Sisson, and it dehies that said 
highway approaches said crossing on a curvel On the con¬ 
trary, it avers the fact to be that said crossing was well 
known to said Robert W. Sisson, and said curve is at least 
a hundred yards away from said crossing, and from said 
curve the highway approaches the crossing at right angles, 
and anyone approaching said crossing on sai4 highway has 
a plain and unobstructed view of said crossirig. 

This defendant avers that at the time of said accident the 
defendant was engaged in its lawful business! as a common 
carrier in said State of Virginia, in picking up certain cars 
in the south end of the Manassas freight yard of this de¬ 
fendant, which was connected with the main track of this 
defendant by a switch or “wye” track, and that in the per¬ 
formance of said work one of its switching engines, with a 
number of cars attached thereto, was required to move 
forward and backward in order to couple up all of the cars 
intended to be moved; that in the course of thejperformance 
of said work, it was necessary for said switching engine, 
with certain cars attached thereto, to pass ovter the public 
crossing in question and stop. This defendant further 
avers that during all of the time said switching operations 
were being performed, the headlight on said engine was 
burning brightly, and the bell on said engine |was ringing, 
and before said engine pulled over said public road cross¬ 
ing the engineer gave the whistle signal for said crossing. 

That said public crossing is protected by all the signs 
10 and signals required by the laws of the State of Vir¬ 
ginia, which are sufficient to give due notice and 
warning of the existence of said crossing to anyone exercis¬ 
ing reasonable care in approaching same. That when said 
engine came to a stop after pulling over said grossing, one 
of the cars attached to said engine came to a fetop on said 
crossing, and had been standing there for only a few mo¬ 
ments when the said Robert W. Sisson, infant son and agent 
of said plaintiff, and with plaintiff's knowledge and consent, 
operated and drove the plaintiff's automobile at a fast, 
dangerous and reckless rate of speed along said highway 
approaching said crossing, and without keeping a proper 
lookout for the crossing or paying any attention to the 
crossing signs and the signals emanating from! the engine, 
he caused said automobile to collide with said (}ar standing 

i 

! 

i 

i 

I 

i 

! 
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on said crossing' as aforesaid with such violence as to force 
said automobile almost entirely under said car, to his own 
injury and the destruction of said automobile. 

This defendant further avers that in the execution of said 
shifting operations, its employes exercised due and reason¬ 
able care, and did not obstruct said public highway any 
longer than was absolutely necessary to permit said shift¬ 
ing engine to bring said cars to a stop in order to permit 
said employes to attach a caboose to the end of said train 
of cars preparatory to moving said train out of the yard; 
and this defendant avers that if the said Robert W. Sisson, 
infant son of said plaintiff, in charge of plaintiff’s said 
automobile with his knowledge and consent, had exercised 
ordinary and reasonable care for his own safety, and the 
safety of his passengers, and had kept a reasonable lookout 
for said crossing, and had not been proceeding at a reckless 
and unlawful rate of speed, there would have been nothing 
to prevent him from seeing said car standing on said 
11 crossing in time to have enabled him to stop said 
automobile and avoid colliding with said car. 

And this defendant avers and charges that at the time 
and place aforesaid, the said Robert W. Sisson, infant son 
and agent of the plaintiff, was not exercising due and rea¬ 
sonable care for his own safety, and his injuries were the 
direct result of his own negligence and carelessness, which 
was the proximate cause of said collision, and the damages 
and injuries resulting therefrom; by reason whereof, the 
said plaintiff is not entitled to recover in this suit any of 
the outlays and expenses mentioned and described in the 
declaration and the particulars of demand, and alleged to 
have been expended by him. Defendant further avers that 
many of the items of expense set forth in the particulars 
of demand arc not the reasonable and proximate result of 
the injuries to plaintiff’s son. 

This defendant denies each and all of the other allega¬ 
tions of said declaration which are not herein expressly 
admitted. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

Attorneys for Defendant. 
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i 

Joinder of Issue. 

j 

Filed December 6,1929. j 

* * • * * * |j * 

Now comes the plaintiff in the above entitled cause and 
joins issue with the defendant upon its Ple^ filed to his 
Declaration therein. 

McCUMBER and REYNOLDS, 
By P. J. McCUMBER, j 

Attorneys fbr Plaintiff. 


12 To Messrs. Hamilton & Hamilton, 
Attornevs for defendant : 

V 


Please take notice that the issues joined lin the above 
entitled cause will be tried at the next term of this Court. 

McCUMBER and REYNOLDS, 
By P. J. McCUMBER, j 

Attorneys fdr Plaintiff. 


Note of Issue. 

1. The title of this action is as above captiop. 

2. P. J. McCumber and Dan F. Reynolds, Investment 
Building, Washington, D. C., Attorneys for Plaintiff. 

3. Messrs. Hamilton & Hamilton, Union Trust Building, 
Washington, D. C., Attorneys for Defendant. j 

The last pleading in this cause was filed November 20, 
1929. 
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Declaration. 


i 

i 


Filed August 19, 1929. 

| 

In the Supreme Court of the District of Columbia. 

At Law. 

i 

I 

No. 77102. | 

Mary Baker Link. Plaintiff, 

vs. | 

Southern Railway Company, a Corporation, Defendant. 

The plaintiff, Mary Baker Link, a resident of the City of 
Syracuse, in the State of New York, sues the Southern Rail- 


i 

| 
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way Company, a Corporation, organized and doing busi¬ 
ness under the laws of the State of Virginia and having 
officers and agents in the City of Washington, in the Dis¬ 
trict of Columbia, and in the State of Virginia, for that 
heretofore, to wit* at and before the happening of the griev¬ 
ances hereinafter mentioned, the defendant was, and still 
is, a corporation authorized to do business in the State of 
Virginia as a common carrier, and at all times hereinafter 
mentioned, was and still is engaged through its officers, 
agents and employees, in the transportation of persons and 
property for hire in the State aforesaid. And for that, on 
to wit, the 18th day of November 1928, in the night time, 
one John Link, a minor, son of the plaintiff, was a guest and 
passenger in an automobile being driven by one Robert W. 
Sisson, lawfully and carefully and at a reasonable speed 
along the public highway in said State of Virginia, known 
as State Highway, Route 28; that said automobile had 
passed the southerly corporate limits of the town of Manas¬ 
sas in said State and was proceeding in a lawful and care¬ 
ful manner in said automobile on said public highway in a 
generallv westerlv direction, toward the town of Buckland 
in said State; that said automobile was rounding a 
14 curve and approaching a point about one mile out¬ 
side the southerly corporate limits of said town of 
Manassas, in said State, where the railroad tracks of the 


defendant cross the said public highway, known as State 
Highway, Route 28, said tracks being used in the movement 
and operation of trains and cars of the defendant, by its 
agents, servants and employees, which said railroad cross¬ 
ing was unknown to said John Link. And the plaintiff says 
that at the time and place aforesaid it became and was the 


duty of the defendant, through its agents, 


servants and em¬ 


ployees, to use reasonable care in the operation and control 


of the movement of its cars on and over said railroad cross¬ 


ing, and in standing its cars thereon so as to prevent injury 
to the person of John Link and that it further became and 
was the duty of the defendant, at the time and place afore¬ 
said, not to obstruct said public highway so as to prevent 
the free and safe passage of automobiles over said highway 
and across the said railroad tracks without giving due and 
proper warning of said obstruction to users of said public 
highway, and that in the night time it was the duty of the 
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defendant to give warning of such obstruction to approach¬ 
ing travelers on said public highway by mean$ of a light or 
lights, or other adequate and discernible signalling devices. 
Yet the plaintiff says that, notwithstanding | its duties in 
the premises, the defendant did negligently land willfully 
and completely obstruct said public highway, at the time 
and place and in the manner aforesaid, through its agents, 
servants and employees, by standing one of it£ freight cars 
for an unlawful period of time on the railroad! tracks cross¬ 
ing said public highway, thus preventing the movement of 
traffic on said public highway, and did also negligently and 
willfully fail, through its agents, servants arid employees, 
to display at said crossing any light or lights,; or other dis¬ 
cernible signals of any kind whatsoever, as a warning to 
said John Link of said obstruction while approach- 
15 ing said railroad crossing on said public highway, in 
said automobile, at the time and plaice aforesaid. 
And the plaintiff further says that in rounding the curve 
aforesaid the light from the lamps of said automobile was 
for a time thrown off the said highway and that by reason 
of said negligence of the defendant, said John Link could 
not, and did not, see said obstructing freight car until a 
short distance therefrom and until it was too late to avoid 
a collision with said car; that by reason of sajid negligence 
of the defendant said automobile collided with great force 
and violence against said freight car of tile defendant. 
And the plaintiff further says that by reason of said negli¬ 
gence of the defendant said John Link was!forcibly and 
violently thrown from said automobile, as a result whereof 
he sustained and suffered serious injuries, including a frac¬ 
ture of the right thigh bone and a fracture of the left ankle; 
that said injuries have greatly impaired thh health and 
strength and nervous system of said John Link and caused 
him great pain and suffering and have made pecessary the 
expenditure of large sums of money by the plaintiff for 
hospital, surgical and medical treatment. 

Wherefore the plaintiff brings this suit against the de¬ 
fendant and claims of the defendant the sum qf $2,000 and 

■ 

costs. 

McCUMBER & REYNOLDS, 
DAN F. REYNOLDS, 

Attorneys for Plaintiff . 
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State of New York, 

Countij of Onondaga , ss: 

Mary Baker Link, first being duly sworn, says that she is 
the plaintiff in the foregoing action; that she has read the 
above declaration and that the statements and allegations 
therein contained are true as she verilv believes. 

MARY BAKER LINK. 

16 & 17 Subscribed and sworn to before me this 12th day 
of August A. D., 1929. 

HAROLD STONE, 

Notary Public . 

*##*#*# 

18 Plea of Defendant. 

Filed November 20, 1929. 
###*#*# 

Now comes the defendant, Southern Railway Company, 
and for plea to the declaration filed in the above entitled 
cause, says: 

1. It admits that the defendant is a corporation or¬ 
ganized and doing business under the laws of the State of 
Virginia, and having officers and agents in the City of 
Washington, District of Columbia, and in said State of 
Virginia, and that said defendant is and was on the 18th 
day of November, 1928, a common carrier engaged in busi¬ 
ness in said State. 

This defendant admits that in the night time of said 18tli 
day of November, 1928, a passenger automobile in which 
the infant son of the plaintiff, John Link, was riding or 
which he was driving, ran into the side of one of the cars 
of said defendant which was standing still on the crossing 
over the public highway in said State known as State High¬ 
way Route No. 28, in the country, a short distance from the 
town of Manassas in said State, as a result of which 

19 said collision the said plaintiff’s son, John Link, re¬ 
ceived certain injuries, the extent of which are un¬ 
known to this defendant. This defendant denies, however, 
that at and before the time when the said plaintiff’s son, 
John Link, was injured, the said automobile in which said 
John Link was riding, or which he was driving, was oper¬ 
ated lawfully and carefully and at a reasonable rate of 
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speed along said highway, or that the said Jfohn Link, or 
the person driving said automobile, was keeping a careful 
and reasonable lookout for obstructions on said highway. 

This defendant denies that said public crossing was un¬ 
known to said John Link, and that said ‘highway ap¬ 
proached said crossing on a curve. On the contrary it 
avers the fact to be that said crossing was well known to 
said John Link, and said curve is at least a hundred yards 
away from said crossing, and that from thq end of said 
curve the said highway approaches the crossing at right 
angles, and said John Link, or anyone else! approaching 
said crossing on said highway has a plain and unobstructed 
view of said crossing. 

This defendant avers that at the time of Said accident 
the defendant was engaged in its lawful business as a com¬ 
mon carrier in said State of Virginia, in picking up certain 
cars in the south end of the Manassas freight yard of this 
defendant, which was connected with the main! track of this 
defendant by a switch or “wye” track, andj that in the 
performance of said work one of its switching engines, with 
a number of cars attached thereto, was required to move 
forward and backward in order to couple up all of the cars 
intended to be moved; that in the course of the perform¬ 
ance of said work it was necessary for said switching en¬ 
gine, with certain cars attached thereto, to pass over the 
public crossing in question and stop. This defendant fur¬ 
ther avers that during all of the time said switching opera¬ 
tions were being performed, the headlight on said en- 
20 gine was burning brightly, and the bell; on said en¬ 
gine was ringing, and before said engine pulled over 
said public road crossing the engineer gave I the whistle 
signal for said crossing. That said public crossing is pro¬ 
tected by all the signs and signals required by j t lie laws of 
the State of Virginia, which are sufficient to givje due notice 
and warning of the existence of said crossing to anyone ex¬ 
ercising reasonable care in approaching same, j That when 
said engine came to a stop after pulling over sqid crossing, 
one of the cars attached to said engine came tjo a stop on 
said crossing and had been standing there for; only a few 
moments when the automobile in which the saic] John Link 
was riding, or which he was driving, was operated and 
driven along said highway approaching said crossing at a 
fast, dangerous and reckless rate of speed, and the said 
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John Link and the other persons riding with him in said 
automobile failed and neglected to keep a reasonable or 
proper lookout for said crossing, and failed to observe and 
pay attention to the warning signs at said crossing and the 
signals and lights emanating from said freight train and 
engine; as a result of which said negligence on the part 
of said John Link and the other persons riding in said auto¬ 
mobile, the said automobile was caused to collide with said 
car standing on said crossing as aforesaid with such 
violence as to force said automobile almost entirelv under 
said car, to the injury of said John Link and others riding 
with him in said automobile and the destruction of said 
automobile. 

This defendant further avers that in the execution of 


said shifting operations, its employes were exercising due 
and reasonable care, and did not obstruct said public high¬ 
way any longer than was absolutely necessary to permit 
said shifting engine to bring said cars to a stop in order to 
permit said employes to attach a caboose to the end of said 
train of cars preparatory to moving said train out of 
21 the yard; and this defendant avers that if the said 
John Link, infant son of the plaintiff, or the other 
person or persons in said automobile and in charge thereof 
had exercised ordinary and reasonable care for his and 
their own safety, and had kept a reasonable lookout for 
said crossing, and had not been proceeding at a reckless 
and unlawful rate of speed, there would have been nothing 
to prevent him or them from seeing said ear standing on 
said crossing in time to have enabled him or them, or the 
driver of said automobile, to stop said automobile and 
avoid colliding with said car. 

2. And for further plea to said declaration this defendant 
avers that the said plaintiff’s infant son, John Link, and 
the other occupants of said automobile were engaged at the 
time of said accident in a common or joint enterprise for 
pleasure, entered upon by mutual agreement, and defend¬ 
ant avers that under the circumstances there was imposed 
upon each of them the duty to operate said automobile, or 
to see that it was operated with reasonable care and cau¬ 
tion, and not at a reckless and unlawful rate of speed in 
the night time; and they and each of them had further 
imposed upon them the duty to keep a reasonable lookout 
for obstructions on the highway on which they were trav- 
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eling, to the end that they might warn the driver of any 
such obstruction in time to prevent a collision therewith 
and an accident or injury to themselves. And this defend¬ 
ant avers that all of the persons engaged inlsaid common 
or joint enterprise, including the person actually driving 
said automobile, and said John Link in particular, were 
guilty of gross negligence in failing to perform and observe 
the duties and obligations aforesaid; and the injuries re¬ 
sulting to them, and particularly the injuries resulting to 
said John Link, from the collision of their said automobile 
with said freight car, were the proximate result of 
22 their and his own negligence. 

J. And for further plea to said declaration, this 
defendant avers and charges that at the tiipe and place 
aforesaid, the said John Link, infant son of plaintiff, was 
not exercising due and reasonable care for liijs own safety, 
and his injuries were the direct result of his o\Vn negligence 
and carelessness, which was the proximate clause of said 
collision and the damages and injuries resulting therefrom; 
by reason whereof the said plaintiff is not entitled to re¬ 
cover in this suit any of the outlays and expenses mentioned 
and described in the declaration and the particulars of de¬ 
mand, and alleged to have been expended by her. This 
defendant further avers that many of the items of expense 
set forth in said particulars of demand are not the reason¬ 
able and proximate result of the injuries to plaintiff’s son. 

This defendant denies each and all of the other allega¬ 
tions of said declaration which are not herein expressly 
admitted. 

HAMILTON & HAMILTON, 
By JOHN J. HAMILTON, 

A1t o rneys fo r t)efendant. 

i 

Joinder of Issue . 

Filed December 6, 1929. j 


Now comes the plaintiff in the above entitled cause and 
joins issue with the defendant upon its Plea jfiled to her 
Declaration therein. 

McCUMBER and REYNOLDS, 
By P. J. McCUMBER, j 

At to rneys fo r j Plainti ff . 
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23 To Messrs. Hamilton & Hamilton, 

Attorneys for Defendant: 

Please take notice that the issues joined in the above 
entitled cause will be tried at the next term of this Court. 

McCUMBER and REYNOLDS, 
By P. J. McCUMBER, 

Attorneys for Plaintiff. 

Note of Issue. 

1. The title of this action is as above caption. 

2. P. J. MeCumber and Dan F. Reynolds, Investment 
Building, Washington, D. C., Attorneys for Plaintiff. 

3*. Messrs. Hamilton & Hamilton, Union Trust Building, 
Washington, D. C., Attorneys for Defendant. 

The last pleading in this cause was tiled November 20, 
1929. 
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Declaration. 


Filed August 19, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 77103. 

William R. Strong, Infant, by His Next Friend, William 

W. Strong, Plaintiff, 

vs. 

Southern Railway Company, a Corporation, Defendant. 

The plaintiff, William R. Strong, a minor, and a resident 
of the City of Gloversville, in the State of New York, by his 
next friend, William W. Strong, of the City and State afore¬ 
said, sues the Southern Railway Company, a Corporation, 
organized and doing business under the laws of the State 
of Virginia and having officers and agents in the City of 
Washington, in the District of Columbia, and in the State 
of Virginia, for that heretofore, to-wit, at and before the 
happening of the grievances hereinafter mentioned, the 
defendant was, and still is, a corporation authorized to do 
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business in the State of Virginia as a common carrier, and 
at all times hereinafter mentioned was, and still is, engaged, 
through its officers, agents and employees, in thb transporta¬ 
tion of persons and property for hire in the Stdte aforesaid. 
And for that, on to wit, the 18th day of November, 1928, in 
the night time, the plaintiff was a guest and passenger in an 
automobile being driven by one Robert W. Sisson, law¬ 
fully and carefully and at a reasonable speed, along the 
public highway in said State of Virginia, knqwn as State 
Highway, Route 28; that said automobile had passed the 
southerly corporate limits of the town of Manassas in said 
State and was proceeding in a lawful and careful manner 
on said public highway in a generally westerly direction, 
toward the town of Buckland in said State; that said auto¬ 
mobile was rounding a curve and approaching a point 
25 about one mile outside of the southerly corporate 
limits of said town of Manassas, in said State, where 
the railroad tracks of the defendant cross the said public 
highway, known as State Highway, Route 28, | said tracks 
being used in the movement and operation of trains and 
cars of the defendant, by its agents, servants and employees. 
And the plaintiff says that at the time and place aforesaid 
it became and was the duty of the defendant, j through its 
agents, servants and employees, to use reasonable care in 
the operation and control of the movement of its cars on 
and over said railroad crossing, and in standing its cars 
thereon, so as to prevent injury to the person of the plain¬ 
tiff, and that it further became and was the duty of the 
defendant, at the time and place aforesaid, notjto obstruct 
said public highway so as to prevent the free add safe pas¬ 
sage of automobiles over said public highway l and across 
said railroad tracks without giving due and proper warning 
of said obstruction to users of said public highway, and that 
in the night time it was the duty of the defendant to give 
warning of such obstruction to approaching travellers on 
said public highway by means of a light or lights, or other 
adequate and discernible signalling devices. Ydt the plain¬ 
tiff says that, notwithstanding its duties in thq premises, 
the defendant did negligently and willfully and! completely 
obstruct said public highway, at the time and place and 
in the manner aforesaid, through its agents, servants and 
employees, by standing one of its freight cars for an unlaw- 
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ful period of time on the railroad tracks crossing said pub¬ 
lic highway, thus preventing the movement of traffic on said 
public highway, and did also negligently and willfully fail, 
through its agents, servants and employees, to display at 
said crossing any light or lights, or other discernible signals 
of any kind whatsoever, as a warning to the plaintiff of 
said obstruction while approaching said railroad crossing 
on said public highway at the time and place afore- 
26 said. And the plaintiff further says that in rounding 
the curve aforesaid the light from the lamps of the 
automobile in which he was riding was for a time thrown 
off the said highway and that by reason of the said negli¬ 
gence of the defendant he could not, and did not, see said 
obstructing freight car until a short distance therefrom and 
until it was too late to avoid a collision with said car; that 
by reason of said negligence of the defendant said automo¬ 
bile collided with great force and violence against said 
freight car of the defendant, as a result whereof said auto¬ 
mobile was in part violently jammed and forced under said 
freight car and in such manner that for a considerable time 
the plaintiff was forcibly and painfully imprisoned in the 
wreckage of said automobile and under said freight car of 
the defendant and suffered serious injuries, including frac¬ 
tures of both ankles, that said injuries have permanently 
impaired the health and strength of the plaintiff and caused 
him great pain and suffering and have made necessary the 
expenditure of large sums of money for hospital, surgical 
and medical treatment. 

Wherefore the plaintiff brings this suit against the de¬ 
fendant and claims of the defendant the sum of $10,000 and 
costs. 

McCUMBER and REYNOLDS, 
DAN F. REYNOLDS, 

Attorneys for Plaintiff. 


State of New York, 

County of Fulton, ss: 

William W. Strong, first being duly sworn, says that he 
is the next friend of William R. Strong, the plaintiff in the 
foregoing action; that he has read the above declaration and 
that the statements and allegations therein contained are 
true as he verilv believes. 


WILLIAM W. STRONG. 
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27 Subscribed and sworn to before me this 30 day of 
July A. D. 1929. 

MAE McPHEE, [seal.] 
Notary Public. 

i 

i 

‘ 

Plea of Defendant. 

Filed September 16, 1929. j 

i 

♦ * # # # # | • 

i 

Now comes the defendant, Southern Railway Company, 
and for plea to the declaration filed in the above entitled 
cause, says: 

It admits that the defendant is a corporation, organized 
and doing business under the laws of the StatO of Virginia, 
and having officers and agents in the City of "Washington, 
District of Columbia, and in said State of Virginia, and 
that said defendant is and was on the 18th dakr of Novem- 
ber, 1928, a common carrier engaged in business in said 
State. j 

This defendant admits that in the night time! of said 18th 
day of November, 1928, a passenger automobile in which 
the infant plaintiff was riding or which he was driving, ran 
into the side of one of the cars of said defendant which 
was standing still on the crossing over the public highway 
in said State known as State Highway, Route No. 28, in the 
country, a short distance from the town of Manassas, in 
said State, as a result of which said collision the infant 
plaintiff received certain injuries, the extent 0f which are 
unknown to this defendant. j 

This defendant denies, however, that at and before the 
time that said infant plaintiff was injured, thie said auto¬ 
mobile in which said infant plaintiff was ridingj or which he 
was driving, was operated lawfully and carefully, and at a 
reasonable rate of speed along said highway, or that the said 
infant plaintiff, or the person driving said automobile, was 
keeping a careful and reasonable lookout for obstruc- 

28 tions on said highway. This defendant) denies that 
said public crossing was unknown to jsaid infant 

plaintiff, and that said highway approached shid crossing 
on a curve. On the contrary it avers the fact to be that 
said curve is at least one hundred yards away from said 
crossing, and from said curve the highway approaches the 
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crossing at right angles, and said infant plaintiff, or any¬ 
one else, approaching said crossing on said highway has a 
plain and unobstructed view of said crossing. 

This defendant avers that at the time of said accident, 
the defendant,was engaged in its lawful business as a com¬ 
mon carrier in said State of Virginia, and that in the course 
of the performance of its business it was necessary for one 
of its switch engines, with certain cars attached thereto, to 
pass over the public crossing in question, and stop. This 
defendant avers that while in the performance of its said 
business, the headlight on said switch engine was burning 
brightly, and the bell on said engine was ringing continu¬ 
ously, and before said engine pulled over said public road 
crossing the engineer gave the whistle signal for said cross¬ 
ing. That said public crossing is protected by all the signs 
and signals required by the laws of the State of Virginia, 
which are sufficient to give due notice and warning of the 
existence of said crossing to anyone exercising reasonable 
care in approaching the same on said highway. That when 
said engine came to a stop, after pulling over said crossing, 
one of the cars attached thereto came to a stop on said 
crossing, and had been standing there for only a few 
moments, when the automobile in which the infant plaintiff 
was riding, or which he was driving, approached said cross¬ 
ing at a fast, dangerous and reckless rate of speed, and the 
said infant plaintiff, or the driver of said automobile, failed 
and neglected to keep a proper lookout for the cross- 
29 ing, or pay any attention to the crossing signs and 
the signals emanating from the engine, which said 
failure was known to, and participated in, by said infant 
plaintiff, and because of said negligence and failure afore¬ 
said the infant plaintiff or the person driving said auto¬ 
mobile failed, or was unable to control, or stop said auto¬ 
mobile in time to prevent its colliding with said car, by 
reason of which negligence and carelessness the said auto¬ 
mobile collided with said car with such violence as to drive 
said automobile almost entirely under said car and crush 
and destrov it. 

w 

This defendant further avers that in the performance of 
its said business at the time in question, its employes exer¬ 
cised due and reasonable care, and did not obstruct said 
public highway any longer than was absolutely necessary 
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j 

to permit said shifting engine to bring said bars to a stop 
in order to permit defendant’s employes to attach a caboose 
» to the end of said train of cars preparatory tb moving said 

train out of said yard. 

This defendant further avers that at the time and place 
aforesaid the said infant plaintiff was not exercising due 
and reasonable care for his own safety, and his injuries 
were the direct result of his own negligence hnd the negli- 
4 gence and carelessness of a certain other person or persons 

riding with him in said automobile, or operating the same, 
and of whose negligence and carelessness he had notice, 
and was in law chargeable with, and that the combined 
negligence of the said infant plaintiff and the person or 
persons with whom he was riding, was the proximate cause 
y of his injurv. 

HAMILTON & HAMILTON, 

Bv JOHN J. HAMILTON,! 

Attorneys for Defendant. 

\ 

i 

30 Joinder of Issue. 

i 

Filed September 23, 1929. 

► 

i 

* • # * • # I * 

► 

Now comes the plaintiff in the above entitled cause and 
joins issue with the defendant upon its Plea filed to his 
Declaration therein. 

^ McCUMBER & REYNOLDS, 

Attorneys fop, Plaintiff. 

► 

! 

To Messrs. Hamilton & Hamilton, 

7 i 

Attornevs for Defendant: 

Please take notice that the issues joined in the above 
* entitled cause will be tried at the next term of this Court. 

, McCUMBER & REYNOLDS, 

Attorneys fop Plaintiff. 

| 

, Note of Issue. 

j 

V 1. The title of this action is as above captiopi. 

± 2. P. J. McCumber and Dan F. Reynolds^ Investment 

Building, Washington, D. C., Attorneys for Plaintiff. 

i 

i 

i 

i 

j 

i 

i 
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3. Messrs. Hamilton & Hamilton, Union Trust Building, 
Washington, D. C., Attorneys for Defendant. 

The last pleading in this cause was filed September 23, 
1929. 

31 Declaration. 

Filed August 19, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 77104. 

John Link, Infant, bv His Guardian, William L. Hinds, 

Plaintiff, 

vs. 

Southern Railway Company, a Corporation, Defendant. 

The plaintiff, John Link, a Minor, a resident of the City 
of Syracuse, in the State of New York, by his legally con¬ 
stituted guardian, William L. Hinds, of the City and State 
aforesaid, sues the Southern Railway Company, a Corpo¬ 
ration, organized and doing business under the laws of the 
State of Virginia and having officers and agents in the City 
of Washington, in the District of Columbia, and in the 
State of Virginia; for that heretofore, to wit, at and before 
the happening of the grievances hereinafter mentioned, the 
defendant was, and still is, a corporation authorized to 
do business in the State of Virginia as a common carrier, 
and at all times hereinafter mentioned was, and still is, 
engaged, through its officers, agents and employees, in the 
transportation of persons and property for hire in the 
State aforesaid. And for that, on to wit, the 18th day of 
November, 1928, in the night time, the plaintiff was a guest 
and passenger in an automobile being driven by one Robert 
W. Sisson, lawfully and carefully and at a reasonable speed, 
along the public highway in said State of Virginia, known 
as State Highway, Route 28; that said automobile had 
passed the southerly corporate limits of the town of Ma¬ 
nassas in said State and was proceeding in a lawful and 
careful manner on said public highway in a generally west- 
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erly direction, toward the town of Buddand in said 

32 State; that said automobile was rouijding a curve 
and approaching a point about one mile outside of 

the southerly corporate limits of said town;of Manassas, 
in said State, where the railroad tracks of the defendant 
cross the said public highway, known as State Highway, 
Route 28, said tracks being used in the movement and 
operation of trains and cars of the defendant, jby its agents, 
servants and employees, which said railroad crossing was 
unknown to the plaintiff. And the plaintiff says that at the 
time and place aforesaid it became and wa$ the duty of 
the defendant, through its agents, servants and employees, 
to use reasonable care in the operation and Control of the 
movement of its cars on and over said railrbad crossing, 
and in standing its cars thereon, so as to prevent injury 
to the person of the plaintiff, and that it further became 
and was the duty of the defendant, at the time and place 
aforesaid, not to obstruct said public highway so as to 
prevent the free and safe passage of automobiles over 
said public highway and across said railroad; tracks with¬ 
out giving due and proper warning of said obstruction to 
users of said public highway, and that in tlie night time 
it was the duty of the defendant to give warning of such 
obstruction to approaching travellers on saict public high¬ 
way by means of a light or lights, or other Adequate and 
discernible signalling devices. Yet the plaintiff says that, 
notwithstanding its duties in the premises, the defendant 
did negligently and willfully and completely obstruct said 
public highway, at the time and place and ih the manner 
aforesaid, through its agents, servants and employees, by 
standing one of its freight cars for an unlawful period of 
time on the railroad tracks crossing said public highway, 
thus preventing the movement of traffic on said public high¬ 
way, and did also negligently and willfully fail, through 
its agents, servants and employees, to display $t said cross¬ 
ing any light or lights, or other discernible signals 

33 of any kind whatsoever, as a warning to the plain¬ 
tiff of said obstruction while approaching said rail¬ 
road crossing on said public highway at the time and place 
aforesaid. And the plaintiff further says that; in rounding 
the curve aforesaid the light from the automobile in which 
he was riding was for a time thrown off said highway and 
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that by reason of said negligence of the defendant he could 
not and did not see said obstructing freight car until a 
short distance therefrom and until it was too late to avoid 
a collision with said car; that by reason of said negligence 
of the defendant said automobile collided with great force 
and violence against said freight car of the defendant. 
And the plaintiff further says that by reason of said negli¬ 
gence of the defendant the plaintiff was forcibly and vio¬ 
lently thrown from said automobile, as a result whereof 
he suffered painful and serious injuries, including a frac¬ 
ture of the right thigh bone and a fracture of the left ankle; 
that said injuries have greatly impaired the health and 
strength and nervous system of the plaintiff and caused 
him great pain and suffering and have made necessary the 
expenditure of large sums of money for hospital, surgical 
and medical treatment. 

Wherefore the plaintiff brings this suit against the de¬ 
fendant and claims of the defendant the sum of $25,000 
and costs. 

McCUMJBER & REYNOLDS, 
DAN F. REYNOLDS, 

Attorneys for Plaintiff. 

State of New York, 

County of Onondaga , ss: 

Williams L. Hinds, first being duly sworn, says that he 
is the legal guardian of John Link, the plaintiff in the fore¬ 
going action; that he has read the above declaration and 
that the statements and allegations therein contained are 
true as he verily believes. 

WILLIAM L. HINDS. 

34 Subscribed and sworn to before me this 29th day 
of July A. D. 1929. 

[seal.] C. MILTON CLARK, 

Notary Public, Onondaga County, New York. 

Commission expires Mar. 30, 1931. 

Plea of Defendant. 

Filed September 16, 1929. 
###•«*• 

Now comes the defendant, Southern Railway Company, 
and for plea to the declaration filed in the above entitled 
cause, says: 
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It admits that the defendant is a corporation, organized 
and doing business under the laws of the Stgte of Virginia, 
and having officers and agents in the City pf Washington, 
District of Columbia, and in said State of i Virginia, and 
that said defendant is and was on the 18th day of Novem¬ 
ber, 1928, a common carrier engaged in business in said 
State. 

This defendant admits that in the night time of said 18th 
day of November, 1928, a passenger automobile in which 
the infant plaintiff was riding, or which he was driving, ran 
into the side of one of the cars of said defendant which 
was standing still on the crossing over the public highway 
in said State known as State Highway, Route No. 28, in the 
country, a short distance from the town of Manassas, in 
said State, as a result of which said collision the infant 
plaintiff received certain injuries, the extent of which are 
unknown to this defendant. 

i 

This defendant denies, however, that at p n d before the 
time that said infant plaintiff was injured, the said auto¬ 
mobile in which said infant plaintiff ivas riding, or 
35 which he was driving, was operated! lawfully and 
carefully, and at a reasonable rate of speed along 
said highway, or that the said infant plaintiff, or the per¬ 
son driving said automobile, was keeping a careful and 
reasonable lookout for obstructions on said highway. This 
defendant denies that said public crossing wps unknown to 
said infant plaintiff, and that said highway approached 
said crossing on a curve. On the contrary it avers the fact 
to be that said curve is at least one hundred yards away 
from said crossing, and from said curve the highway ap¬ 
proaches the crossing at right angles, and said infant plain¬ 
tiff, or anyone else, approaching said crossing on said high¬ 
way has a plain and unobstructed view of said crossing. 

This defendant avers that at the time of said accident, 
the defendant was engaged in its lawful business as a com¬ 
mon carrier in said State of Virginia, and that in the course 
of the performance of its business it was necessary for one 
of its switch engines, with certain cars attached thereto, 
to pass over the public crossing in question, and stop. This 
defendant avers that while in the performance of its said 
business, the headlight on said switch engine was burning 
brightly, and the bell on said engine was ringing continu- 
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ously, and before said engine pulled over said public road 
crossing the engineer gave the whistle signal for said cross¬ 
ing. That said public crossing is protected by all the signs 
and signals required by the laws of the State of Virginia, 
which are sufficient to give due notice and warning of the 
existence of said crossing to anyone exercising reasonable 
care in approaching the same on said highway. That when 
said engine came to a stop, after pulling over said crossing, 
one of the cars attached thereto came to a stop on said 
crossing, and had been standing there for only a few 
moments, when the automobile in which the infant plain¬ 
tiff w'as riding, or which he was driving, approached 
36 said crossing at a fast, dangerous and reckless rate 
of speed, and the said infant plaintiff, or the driver 
of said automobile, failed and neglected to keep a proper 
lookout for the crossing, or pay any attention to the cross¬ 
ing signs and the signals emanating from the engine, which 
said failure was known to, and participated in, by said in¬ 
fant plaintiff, and because of said negligence and failure 
aforesaid, the infant plaintiff or the person driving said 
automobile failed, or was unable to control or stop said 
automobile in time to prevent its colliding with said car, by 
reason of which negligence and carelessness the said auto¬ 
mobile collided with said car with such violence as to drive 
said automobile almost entirely under said car and crush 
and destrov it. 

This defendant further avers that in the performance of 
its said business at the time in question, its employes exer¬ 
cised due and reasonable care, and did not obstruct said 
public highway any longer than was absolutely necessary 
to permit said shifting engine to bring said cars to a stop 
in order to permit defendant’s employes to attach a 
caboose to the end of said train of cars preparatory to mov¬ 
ing said train out of said yard. 

This defendant further avers that at the time and place 
aforesaid the said infant plaintiff was not exercising due 
and reasonable care for his own safety, and his injuries 
were the direct result of his own negligence and the negli¬ 
gence and carelessness of a certain other person or per¬ 
sons riding with him in said automobile, or operating the 
same, and of whose negligence and carelessness he had 
notice, and was in law chargeable with, and that the com- 
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bined negligence of the said infant plaintiff apd the person 
or persons with whom he was riding, was the proximate 
cause of his injury. 

HAMILTON & HAMILTON, 

By john j. Hamilton! 

Attorneys for\ Defendant. 

i 

; * • 

37 Joinder of Issue. 

* i 

! 

Filed September 23, 1929. j 

i 

I 

* * * * • # | » 

. i 

Now comes the plaintiff in the above entitled cause and 
joins issue with the defendant upon its Plesj filed to his 
Declaration therein. 

McCUMBER & REYNOLDS, 

j 7 

Attorneys for Plaintiff. 

i 

! 

To Messrs. Hamilton & Hamilton, 

Attorneys for Defendant: 

i 

Please take notice that the issues joined in the above 
entitled cause will be tried at the next term of this Court. 

McCUMBER & REYNOLDS, 

Attorneys fo\r Plaintiff. 

I 

* * 

Note of Issue. 

j 

1 . The title of this action is as above caption. 

i 

2. P. J. McCumber and Dan F. Reynolds] Investment 
Building, Washington, D. C., Attorneys for Plaintiff. 

3. Messrs. Hamilton & Hamilton, Union Trost Building, 
Washington, D. C., Attorneys for Defendant, j 

The last pleading in this cause was filed September 23, 
1929. 


i 

i 

l 
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38 Declaration. 

Filed Aug. 19, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 77105. 

Robert W. Sisson, Infant, by His Next Friend, John W. 

Sisson, Plaintiff, 

vs. 

Southern Railway Company, a Corporation, Defendant. 

The plaintiff, Robert W. Sisson, a Minor, and a resident 
of the City of Gloversville, in the State of New York, by 
his next friend and guardian, John W. Sisson, of the citv 
and State aforesaid, sues the Southern Railway Company, 
a Corporation, organized and doing business under the 
laws of the State of Virginia and having officers and agents 
in the City of Washington, in the District of Columbia, and 
in the State of Virginia, for that heretofore, to wit, at and 
before the happening of the grievances hereinafter men¬ 
tioned, the defendant was, and still is, a corporation au¬ 
thorized to do business in the State of Virginia as a com¬ 
mon carrier, and at all times hereinafter mentioned, was 
and still is, engaged, through its officers, agents and em¬ 
ployees, in the transportation of persons and property for 
hire in the State aforesaid. And for that, on to wit, the 
18th day of November 1928, in the night time, the plaintiff, 
accompanied by three guests as passengers, was driving a 
passenger automobile lawfully and carefully at a 

39 reasonable speed along the public highway in said 
State of Virginia, known as State Highway, Route 

28; that in so driving he had passed the southerly corporate 
limits of the town of Manassas in said State and was pro¬ 
ceeding in a lawful and careful manner in said automobile 
on said public highway in a generally westerly direction, 
toward the town of Buckland in said State; that said auto¬ 
mobile was rounding a curve and approaching a point about 
one mile outside the southerly corporate limits of said town 
of Manassas, in said State, where the railroad tracks of the 
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! 

defendant cross the said public highway, known as State 
Highway, Route 28, said tracks being used iin the move¬ 
ment and operation of trains and cars of the defendant, by 
its agents, servants and employees, which baid railroad 
crossing was unknown to the plaintiff. And| the plaintiff 
says that at the time and place aforesaid it became and was 
the duty of the defendant, through its agents, I servants and 
employees, to use reasonable care in the operation and con¬ 
trol of the movement of its cars on and over !said railroad 
crossing, and in standing its cars thereon, so as to prevent 
injury to the person or property of the plaintiff, and that 
it further became and was the duty of the defendant, at the 
time and place aforesaid, not to obstruct said public high¬ 
way so as to prevent the free and safe passage of auto¬ 
mobiles over said highway and across the ^aid railroad 
tracks without giving due and proper warning of said ob¬ 
struction to users of said public highway, and that in the 
night time it was the duty of the defendant to give warning 
of such obstruction to approaching travellers qn said public 
highway by means of a light or lights, or otjier adequate 
and discernible signalling devices. Yet the plaintiff says 
that, notwithstanding its duties in the premises, the 
40 defendant did negligently and willfully and com¬ 
pletely obstruct said public highway, at jthe time and 
place and in the manner aforesaid, through its agents, serv¬ 
ants and employees, by standing one of its freight cars for 
an unlawful period of time on the railraod tracks crossing 
said public highway, thus preventing the ipovement of 
traffic on said public highway, and did also negligently and 
willfully fail, through its agents, servants and employees, 
to display at said crossing any light or lights, br other dis¬ 
cernible signals of any kind whatsoever, as a| warning to 
the plaintiff of said obstruction while approaching said 
railraod crossing on said public highway at the time and 
place aforesaid. And the plaintiff further $ays that in 
rounding the curve aforesaid the light from his automobile 
lamps was for a time thrown off the said highway and that 
by reason of the said negligence of the defendant he could 
not, and did not, see said obstructing freight! car until a 
short distance therefrom and until it was too late to avoid 
a collision with said car; that when he did perceive said 
freight car obstructing said highway he at once used the 
utmost care to bring his automobile to a complete stop so 
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as to avoid a collision with said obstruction, but that not¬ 
withstanding his efforts in the premises and because of 
said negligence of the defendant said automobile collided 
with great force and violence against said freight car of 
the defendant, as a result whereof said automobile was in 
part violently jammed and forced under said freight car 
and in such manner that for a considerable time the plain¬ 
tiff was forcibly and painfully imprisoned in the wreck¬ 
age of said automobile and under said freight car of the 
defendant. And the plaintiff further says that by reason 
of said negligence of the defendant said automobile 
41 was completely wrecked and damaged, and the plain¬ 
tiff suffered serious injuries, including comminuted 
fractures of both thigh bones, a badly lacerated face and 
head, fracture of the upper jaw and fractures of most of 
the teeth in the upper jaw, laceration of the back of the left 
hand and a partial severing of the tendons that supplied 
the lingers thereof, as well as great loss of blood; that said 
injuries have greatly impaired the health and strength of 
the plaintiff and caused him great pain and suffering and 
have made necessary the expenditure of large sums of 
money for hospital, surgical and medical treatment; that 
said injuries are permanent in character and will greatly 
impair his ability to earn a living. 

Wherefore the plaintiff brings this suit against the 
defendant and claims of the defendant the sum of $50,000 
and costs. 

McCUMBER & REYNOLDS, 

DAN F. REYNOLDS, 

Attorneys for Plaintiff. 

State of New York, 

County of Fulton , ss: 

John W. Sisson, first being duly sworn, says that he is 
the next friend of Robert W. Sisson, the plaintiff in the 
foregoing action; that he has read the above declaration 
and that the statements and allegations therein contained 
are true as he verilv believes. 

JOHN W. SISSON. 

Subscribed and sworn to before me this 29th day of 
July, A. D. 1929. 

f notarial seal.] MARGUERITE E. MONAHAN, 

Notary Public . 
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Defendant’s Plea. 
Filed Sep. 16, 1929. 


Now comes the defendant, Southern Raihviay Company, 
and for plea to the declaration filed in the above entitled 
cause, says: j 

It admits that defendant is a corporation organized and 
doing business under the laws of the State of Virginia, and 
having officers and agents in the City of Washington, Dis¬ 
trict of Columbia, and in said State of Virginia, and that 
the said defendant is, and was on the 18th dhy of Novem¬ 
ber, 1928, a common carrier engaged in business in said 
State. | 

This defendant admits that in the night timcj of said 18th 
day of November, 1928, the said infant plaintiff drove a 
passenger automobile into the side of one of the cars of 
said defendant which was standing still on [the crossing 
over the public highway in said State known ai State High¬ 
way, Route 28, in the country, a short distance from the 
town of Manassas, in said State, as a result of which said 
collision the plaintiff received certain injuries, the extent 
of which are unknown to this defendant. 

i 

This defendant denies, however, that at anjd before the 
time the infant plaintiff drove his automobile jinto the side 
of said standing freight car, the said infant plaintiff was 
operating said automobile lawfully and carefully, and at a 
reasonable speed along said public highway, oil that he was 
keeping a careful and reasonable lookout for jobstructions 
on said highway. 

43 This defendant denies that said public crossing 
was unknown to said infant plaintiff, ahd that said 
highway approached said crossing on a curve \ on the con¬ 
trary it avers the fact to be that said curve isjat least one 
hundred yards away from said crossing, and from said 
curve the highway approaches the crossing at fight angles, 
and anyone approaching said crossing on said highway has 
a plain and unobstructed view of said crossing. 

This defendant avers that at the time of said accident, 
the defendant was engaged in its lawful business as a 
common carrier in said State of Virginia inj picking up 
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certain cars in the south end of the Manassas freight yard 
of this defendant, which was connected with the main tracks 
of this defendant bv a switch or “wve” track, and that in 
the performance of said work one of its switch engines, 
with a number of cars attached thereto, was required to 
move forward and backward in order to couple up all of the 
cars intended to be moved; that in the course of the per¬ 
formance of said work it was necessary for said switch 
engine, with certain cars attached thereto, to pass over the 
public crossing in question, and stop. 

This defendant further avers that while in the perform¬ 
ance of said switching operation the headlight on said 
engine was burning brightly and the bell of said engine was 
ringing continuously, and before said engine pulled over 
said public road crossing the engineer gave the whistle 
signal for said crossing. That said public crossing is pro¬ 
tected by all the signs and signals required by the laws of 
the State of Virginia, which are sufficient to give due notice 
and warning of the existence of said crossing to anyone 
exercising reasonable care in approaching same. That 
when said engine came to a stop after pulling over 
44 said crossing, one of the cars attached to said engine 
came to a stop on said crossing, and had been stand¬ 
ing there for only a few moments when the infant plaintiff 
operated and drove his automobile at a fast, dangerous and 
reckless rate of speed, and without keeping a proper look¬ 
out for the crossing, or paying any attention to the crossing 
signs, and the signals emanating from the engine, and 
collided with said car with such violence as to drive said 
automobile almost entirely under said car and crush and 
destroy it. 

This defendant further avers that in the execution of said 
shifting operation its employes exercised due and reason¬ 
able care, and did not obstruct said public highway any 
longer than was absolutely necessary to permit said shift¬ 
ing engine to bring said cars to a stop in order to permit 
said employes to attach the caboose to the end of said train 
of cars preparatory to moving said train out of the yard. 

And this defendant avers that if the said infant plaintiff 
had exercised ordinary and reasonable care for his own 
safety and the safety of his passengers, or had not been 
proceeding at a reckless and unlawful rate of speed, there 
would have been nothing to prevent him from seeing said 
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train of cars over said crossing in time to have stopped his 
automobile and avoided colliding with same, i 

And this defendant avers and charges that at the time 
and place aforesaid, the said infant plaintiff, Robert W. 
Sisson, was not exercising due and reasonably care for his 
own safety, and his injuries were the direct I result of his 
own negligence and carelessness, which was the proximate 
cause of said collision and the damage and injuries result¬ 
ing therefrom. 

45 This defendant denies each and all of the other al¬ 
legations of said declaration which aye not herein 
expresslv admitted. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

Attorneys for Defendant. 

I 

Joinder of Issue. 

Filed Sep. 23, 1929. j 

i 

* * * * # * * 

Now comes the plaintiff in the above entitled cause and 
joins issue with the defendant upon its Pleh filed to his 
Declaration therein. 

McCUMBER & REYNOLDS, 

Attorneys for Plaintiff. 

To Messrs. Hamilton & Hamilton, 

Attornevs for Defendant: 

* 

Please take notice that the issues joined in tjhe above en¬ 
titled cause will be tried at the next term of this Court. 

McCUMBER & REYNOLDS, 

Attorneys for Plaintiff. 

Note of Issue. 

1. The title of this action is as above caption!. 

2. P. J. McCumber and Dan F. Reynolds,' Investment 
Building, Washington, D. C., Attorneys for Plhintiff. 

3. Messrs. Hamilton & Hamilton, Union Tritst Building, 
Washington, D. C., Attorneys for Defendant, j 

The last pleading in this cause was filed September 23, 
1929. 
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46 Memoranda, 

March 7, 1932.—Causes Nos. 77,101, 77,102, 77,103, 77,104 
and 77,105 consolidated for trial. 

Jury sworn and respited from time to time, to and in¬ 
cluding March 10, 1932. 

March 11, 1932.—Trial resumed. Verdict for Defendant 
(by direction) exceptions noted. Verdict taken—Bailey, J. 

Motion by Plaintiffs for Neiu Trial. 

Filed March 16, 1932. 

# * * * * * 


Now come the plaintiffs, by their attorneys, in the above 
entitled actions (consolidated by order of the Court), and 
move the Court to set aside the verdicts for defendant and 
grant a new trial, upon the following grounds, viz: 

1 . That the Court erred, at the close of the evidence in 
each of said causes, in directing the jury to find a verdict 
for the defendant. 

2. That the Court erred in instructing the jury that 
“there is no evidence to show that it (the defendant) did 
stand its train across the highway for an unreasonable 
period of time.” 

3. That the Court erred in instructing the jury as fol¬ 
lows: “I do not find that there is anything to show that it 
(the defendant) was under any duty to place any signs or 
lights. These railroad employees have the right to assume 
that anv one driving on that road with lights would see the 
obstruction and bring the car to a stop.” 

4. That the Court erred in holding that under the 
47 evidence in these cases there was no duty imposed 
upon the defendant to exercise reasonable care to 
prevent a collision at said highway crossing. 

5. That the Court erred in refusing to submit to the jury 
the question of negligence on the part of the defendant. 

6 . That the Court erred in refusing to instruct the jury, 
as requested by the plaintiffs, that a person driving an 
automobile on a dark night, on a country road, has a right 
to assume that the roadway is open, unless there is some¬ 
thing to give him warning that it is closed. 
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7. That the Court erred in refusing to givje the jury the 
following instruction requested by the plaintiffs: 

► “The Court further instructs you that while persons 

using a public highway are under a duty to hvoid railroad 
cars crossing it, and to exercise such care to that end as the 
circumstances make necessary, the railroad company in 
moving its cars across a highway is in turn bound to ob¬ 
serve reasonable care toward those who, while travelling on 

* the highway, are obliged to pass over the railroad tracks; 
and that the right of a railroad company to use its tracks 
for the movement of cars and engines is no greater before 
the law than the right of an individual to travel upon a 
highway extending across railroad tracks. Both railroad 
companies and travellers upon intersecting highways are 

* charged with the mutual duty of keeping a careful lookout 
for danger, and both must use the degree of diligence a 
prudent man would exercise under the circuijnstances. ” 

8 . That the Court erred in taking from the! jury the con¬ 
sideration of the question whether the defendant was negli¬ 
gent in failing to give any signals to indicate the presence 
of the obstruction on the crossing, after the defendant saw, 

M or by the exercise of reasonable care could have seen, the 

approaching automobile in question. 

48 9. That the verdicts in these causes are contrary 

to the law and the evidence. 

McCUMBER, REYNOLDS, BRAND & 
REDMOND, 

Attorneys for Plaintiffs. 

Hamilton & Hamilton, 

Attorneys for Defendant: 

j 

Please take notice that the above Motion has been filed 
with the Court and will be called for hearing before Mr. 

r Justice Bailey on March 24,1932, at ten o’clock A. M., or at 

such time thereafter as may suit the convenience of the 
Court. 

McCUMBER, REYNOLDS, BRAND & 
REDMOND, | 

Attorneys for Plaintiffs. 

Service of copy of the above motion and notice acknowl¬ 
edged this 16th day of March, 1932. 

HAMILTON & HAMILTON, 

i 7 

Attorneys for Defendant. 
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Memorandum of Court. 

Filed April 18,1932. 

**###*# 

The acts of negligence charged in the declarations in 
these cases are : 

“The defendant did negligently and wilfully obstruct 
said public highways, * * * by standing one of its 

freight cars for an unlawful period of time on the railroad 
tracks crossing said public highways’’ * * * 

“And did also negligently and willfully fail * * * to 

display at said crossing any light or lights or other dis¬ 
cernible signals of any kind whatsoever as a warning &c.” 

As to the first charge of negligence it is clear, I think, 
that the pleader intended to charge a violation of the 
49 Virginia statute prohibiting the obstruction for a 
longer period than five minutes. There is no evi¬ 
dence to sustain this nor to show any unreasonable or un¬ 
lawful obstruction. 

As to the second charge there is no question that there 
was the usual cross arm railroad sign near the track. 

It does not appear that there was any duty on the part 
of the defendant company to maintain other signals nor 
that it would have the power to place signals along the 
highway, not on the property of the defendant. 

I think that under the authorities there was no dutv im- 
posed upon the defendant to have lights upon the sides of 
its cars or to have employees stationed at the crossing with 
lights during switching operations. 

Whether or not the switching might have possibly been 
carried on without obstructing the highway is immaterial. 
The declarations are not based on any allegations of this 
kind. 

The motions for a new trial will be overruled. 

BAILEY, J. 

Supreme Court of the District of Columbia. 

Tuesday, April 19, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 
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I 

(Law. No. 77101.) I 

i 

Upon consideration of the motion for a new trial filed 
herein the same having been heretofore submitted to the 
Court it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff ta^e nothing by 
this action that defendant go hence without day be 
50 for nothing held and recover of plaintiff its costs of 
defense to be taxed by the clerk and have execution 
thereof. 

i 

Memoranda. 

April 28, 1932.—Appeal noted by plaintiff! in Law No. 
77101; bond fixed at $100 or $50 deposit. 

May 11, 1932.—Undertaking for costs (La\i' No. 77101) 
approved and filed. 

l 

Supreme Court of the District of Columbia. 

i 

Tuesday, Apr|l 19, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

i 

i 

* * * * # # I * 

! 

(Law. No. 77102.) j 

Upon consideration of the motion for a new trial filed 
herein the same having been heretofore submitted to the 
Court it is ordered that said motion be, and itlie same is 
hereby overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff takg nothing by 
this action that defendant go hence without I day be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

Memoranda . j 

i 

April 28, 1932.—Appeal noted by plaintiff in Law No. 
77102; bond fixed at $100 or $50 deposit.i 
May 11, 1932.—Undertaking for costs I (Law. No. 

^ j 

77102) approved and filed. 

I 

j 

I 
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Supreme Court of the District of Columbia. 

Tuesday, April 19, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, ’Justice, presiding. 

(Law. No. 77103.) 

Upon consideration of the motion for a new trial filed 
herein the same having been heretofore submitted to the 
Court it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff take nothing 
by this action that defendant go hence without day be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed bv the clerk and have execution thereof. 

Memoranda. 

April 28, 1932.—Appeal noted by plaintiff in Law, No. 
77103; bond fixed at $100 or $50 deposit. 

May 11, 1932.—Undertaking for costs (Law. No. 77103) 
approved and filed. 

52 Supreme Court of the District of Columbia. 

Tuesday, April 19, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

»**##** 

(Law. No. 77104.) 

Upon consideration of the motion for a new trial filed 
herein the same having been heretofore submitted to the 
Court it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff take nothing 
bv this action that defendant go hence without day be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 
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Memoranda . 

j 

April 28, 1932.—Appeal noted by plaintiff in Law, No. 
77104; bond fixed at $100 or $50 deposit. 

May 11, 1932.—Undertaking for costs (Law. No. 77104) 
approved and filed. 

| 

Tuesday, Apriil 19, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

■ 

I 

# # # # * * # 

j 

(Law. No. 77105.) j 

Upon consideration of the motion for a new trial filed 
herein the same having been heretofore submitted 
53 to the Court it is ordered that said mbtion be, and 
the same is hereby overruled and judgnient on ver¬ 
dict ordered. 

Wherefore it is considered that plaintiff take nothing 
by this action that defendant go hence without day be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

Memoranda . 

i 

April 28, 1932.—Appeal noted by plaintiff jin Law, No. 
77105; bond fixed at $100 or $50 deposit. 

May 11, 1932.—Undertaking for costs (Lawj No. 77105) 
approved and filed. 

May 9, 1932.—Proposed Bill of Exceptions hied. 

i 

Assignment of Errors. 

Filed May 10, 1932. j 

# * # # # # * 

Now come the appellants, by their attorney.^, and assign 
as error committed by the Trial Court the fallowing: 

j 

1 . The Court erred in sustaining the objection of the de¬ 
fendant to the following question, asked bv| counsel for 
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plaintiffs, on the direct examination of witness Colonel 
Harrison Brand, Jr.: 

“You may state what you did in the matter of measur¬ 
ing to determine the distance where the curve began, meas¬ 
uring from the railway itself ?” 

54 2. The Court erred in refusing to give the follow¬ 
ing instructions to the jury, as requested by counsel 

for the plaintiffs: 

The Court instructs you that a person driving an auto¬ 
mobile on a dark night, on a country road, has a right to 
assume that the roadway is open, unless there is something 
to give him warning that it is closed. 

3. The Court erred in refusing to give the following in¬ 
struction to the jurv, as requested by counsel for the plain¬ 
tiffs : 

“The Court further instructs you that while persons 
using a public highway are under a duty to avoid railway 
cars crossing it, and to exercise such care to that end as 
the circumstances make necessary, the railroad company 
in moving its cars* across the highway, is in turn bound to 
observe reasonable care toward those who, while traveling 
on the highway are obliged to pass over the railroad tracks; 
and that the right of a railroad company to use its tracks 
for the movement of cars and engines is no greater before 
the law than the right of an individual to travel upon a 
highway extending across railroad tracks. Both railroad 
companies and travelers upon intersecting highways are 
charged with the mutual duty of keeping a careful lookout 
for danger, and both must use the degree of diligence a 
prudent man would exercise under the circumstances.” 

4 . The Court efred in refusing to submit to the jury any 
question of negligence on the part of the defendant. 

5. The Court erred at the close of the evidence in each 
of said cases in instructing the jury as follows: 

“The acts of negligence charged are, first, that at the 
time, and so forth, it (the defendant) negligently, willfully 
and completely obstructed the highway by standing 

55 one of its freight cars for an unlawful period of 
time on the railway tracks crossing the highway. 
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There is no evidence to show that it did ^tand its train 
across the highway for an unreasonable peribd of time.” 

6 . The Court erred at the close of the dvidence in in¬ 
structing the jury as follows: 

! 

“The declaration further charges that fhe defendant 
also negligently and willfully failed, through its agents, 
servants and employees, to display at said crossing any 
light or lights or other discernible signals of any kind what¬ 
soever as a warning to the plaintiffs of said obstruction. I 
do not find that there is anything to show that it was under 
any duty to place any signs or lights. These railroad em¬ 
ployees have the right to assume that anyone driving on 
that road with lights would see the obstruction and bring 
the car to a stop.” 

i 

I 

7. The Court erred at the close of the evidence in each 
of said cases in directing the jury to find a \terdict for the 
defendant. 

8 . The Court erred in his decision overruling plaintiffs’ 
motion for a new trial, as follows, to-wit: 

i 

“The defendant did negligently and willfully obstruct 
said public highway * * * by standing one of its 

freight cars for an unlawful period of time op the railroad 
tracks crossing said highway * * * and did also neg¬ 
ligently and willfully fail * * * to display at said 

crossing any light, or lights, or other discernible signals 
of any kind whatsoever as a warning, etc.” 


9. The Court erred in his decision overruling plaintiffs’ 
motion for a new trial, as follows, to-wit: 


“As to the first charge of negligence, it is clear, I think, 
that the pleader intended to charge a violation of the Vir¬ 
ginia statute prohibiting the obstruction for! a longer pe¬ 
riod than five minutes. There is no evidence to sustain 
this, nor to show any unreasonable or unlawful ob- 
56 struction.” 

i 

10. The Court erred in his decision overruling plaintiffs’ 
motion for a new trial, as follows, to-wit: 

! 

“As to the second charge, there is no question that there 
was the usual cross arm sign near the track. ”| 
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11. The Court erred in his decision overruling plaintiffs’ 
motion for a new trial, as follows, to-wit: 

“It does not appear that there was any duty on the part 
of the defendant company to maintain other signals, nor 
that it would have the power to place signals along the 
highway not on the property of the defendant.” 

12. The Court erred in his decision overruling plaintiffs’ 
motion for a new trial, as follows, to-wit: 

“I think that under the authorities there was no duty 
imposed upon the defendant to have lights upon the sides 
of its cars or to have employees stationed at the cross¬ 
ing with lights during switching operations.” 

13. The Court erred in his decision overruling plain¬ 
tiffs’ motion for a new trial, as follows, to-wit: 

“Whether or not the switching might have been pos¬ 
sibly carried out without obstructing the highway is im¬ 
material. The declarations are not based on any allega¬ 
tion of this kind.” 

14. The Court erred in his decision overruling plaintiffs’ 
motion for a new trial. 

15. The Court erred in that the verdict and the judgment 
in said cases are contrary to the law and the evidence. 

16. The Court erred in entering judgment in favor of 
the defendant and against each of said plaintiffs. 

17. The Court erred in other respects apparent of record. 

McCUMBER, REYNOLDS, BRAND & 
REDMOND, 

Attorneys for Plaintiffs . 

57 Service of a copy of the foregoing assignment of 
errors acknowledged this 9th dav of May, A. D. 1932. 

HAMILTON & HAMILTON, 

Attorneys for Defendant . 

Memoranda. 

May 25, 1932.—Order consolidating causes for purposes 
of appeal, &c. 

July 7, 1932.—Bill of Exceptions submitted. 
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I 

Order Extending Time to File Record. 

Filed August 19, 1932. j 

Court of Appeals of the District of Columbia^ April Term, 

1932. ! 

i 

No. 1984. | 

Law. 77101, 77102, 77103, 77104, 77105. 

John W. Sisson et al., Petitioners, 

vs. 

! 

Southern Railway Company. 

On consideration of the petition for an extension of time 
to and including September 20, 1932, within which to file 
the transcript of record in the above entitled causes in this 
Court, 

It is by the Court this day ordered that sajd petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

August 16, 1932. 

A true copy. Test: 

[seal.] ‘ HENRY W. HODGES, 

Clerk Court of Appeals, D. C., 
By MONCURE BUfeKE, 

Deputy Clerk. 

58 Order Further Extending Time to File Record. 

Filed September 20, 1932. 

! 

Court of Appeals of the District of Columbia,; April Term, 

1932. | 

No. 1984, Original. 

Law. 77101, 77102, 77103, 77104, 77105. 

John W. Sisson et al., Petitioners^ 

vs. 

i 

Southern Railway Company 

On consideration of the petition for a further extension 
of time to and including October 28, 1932, within which to 
file the transcript of record in the above entitled causes in 
this Court, 
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It is by the Cou^t this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

September 17, 1932. 

A true copv. Test: 

[seal.] * HENRY W. HODGES, 

Clerk Court of Appeals, D. C. 

Supreme Court of the District of Columbia. 

Thursday, October 27, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

*#*##*# 

59 Come now the parties hereto, in each of the above- 
entitled causes, by their respective attorneys of 

record: and, thereupon, the plaintiff in each of the said 
causes, prays that the Bill of Exceptions, heretofore sub¬ 
mitted, be signed and made of record mine pro tunc, which 
is herebv accordinglv done. 

» V— V 

60 Designation of Record. 

Filed May 20, 1932. 

#*■### # 


Now come John W. Sisson, Mary Baker Link, William 
R. Strong, John Link, Infant, by his guardian William S. 
Hinds, and Robert W. Sisson, Infant, by his next friend 
John W. Sisson, appellants in the above-entitled causes, 
and designate the parts of the Record which they desire to 
have included in the Transcript, said parts being con¬ 
sidered sufficient for the determination of the questions 
raised on appeal, viz.: 

1. Declarations. 

2. Bills of Particulars. 

3. Motion to strike certain items of Bills of Particulars. 

4. Memo: Order on motion to strike items from Bills of 
Particulars. 

5. Defendants’ Pleas. 

6. Joinder of Issue, Notice of trial and note of issue. 


CO. 
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7. Memo: Order consolidating cases for tifial. 

8. First minute entry (March 7, 1932). j 

9. Second minute entry (March 8, 1932). j 

10. Third minute entry (March 9, 1932). j 

11. Fourth minute entry (March 10, 1932); 

12. Memo: Order of Court directing verdict for de¬ 
fendant. 

13. Motion for new trial. 

14. Memo: Motion for new trial overruled. 

i 

15. The judgment on the verdict for the defendant. 

10. Memo: Plaintiffs’ Notice of Appeal. 

17. Assignment of errors. 

18. Bill of Exceptions. j 

19. Order of Court allowing Bill of Exceptions. 

61 20. Memo: Order consolidating cases for trial on 
appeal. 

21. Certificate of Clerk showing record contains all the 
evidence relied upon. 

22. Appeal undertaking approved & filed May 11/32. 

23. This designation of record. 

' McCUMBER, REYNOLDS, BRAND & 
REDMOND, | 

Attorneys for Appellants. 

i 

Service of a copy of the foregoing Designation of Record 
acknowledged this 20th dav of May, 1932. i 

HAMILTON & HAMILTON, 
GEORGE E. HAMILTON, Jr., 

Attorneys fof Appellee. 

\ 

I 

62 Supreme Court of the District of Colujnbia. 

United States of America, 

District of Columbia , ss: j 

j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify th^ foregoing 
pages, numbered from 1 to 61, both inclusive, fo be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in Causes Nos. 77101 to 77105, At Law, both 
inclusive, wherein John W. Sisson et al. are Plaintiffs and 
Southern Railwav Co. is Defendant, as the same remain 
upon 1 ho files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of October, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

63 In the Supreme Court of the District of Columbia. 

No. 5827. 

At Law. No. 77101. 

John W. Sisson, Plaintiff, 
vs. 

Southern Railway Co., Defendant. 

No. 5828. 

At Law. No. 77102. 

Mary Baker Link, Plaintiff, 
vs. 

Southern Railway Co., Defendant. 

No. 5829. 

At Law. No. 77103. 

William R. Strong, Plaintiff, 

vs. 

Southern Railway Co., Defendant. 

No. 5830. 

At Law. No. 77104. 

John Link, Infant, by His Guardian, William S. Hinds, 

Plaintiff, 

vs. 

Southern Railway Co., Defendant. 
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i 

No. 5831. I 

i 

At Law. No. 77105. j 

i _ 

Robert W. Sisson, Infant, by His Next Friend, John W. 

Sisson, Plaintiff, 

vs. 

j 

Southern Railway Co., Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of these cases before 
Mr. Justice Bailey and a jury, duly empaneled and sworn 
to try the issues herein, which trial began on March 7, 1932, 
and thereafter was further proceeded with, |the hereafter 
recited proceedings were had and evidence gfven, namely: 

By order of the Court all of the aforesaid cases were 
joined for trial. 

i 

Thereupon the plaintiffs, in order to maintain the 
64 issues on their part joined, called &s a witness 
F. C. Crass, who, being first sworn, testified on direct 
examination that he is a photographer; that he took certain 
photographs of the crossing of the railroad land highway 
at Manassas, Virginia, and in the immediate vicinity 
thereof, which were offered in evidence as plaintiffs’ Ex¬ 
hibits Numbers 1, 2, 3, 4, 5, 6, 7 and 8 respectively. 

On cross-examination witness testified that the dates the 
pictures were taken are on them. Pictures Nps. 1, 4, 5 and 
7 are dated December 19, 1928. No. 6 is datgd October 2, 
1929. One picture was taken January 30,1 1932. The 
measurements placed on these pictures were tjaken from a 
memorandum given to him but he did not take Ihe measure- 
ments. They were made at the time the pictures were 
taken by Mr. Redmond, Mr. Reynolds and another gentle¬ 
man. They used a steel tape. Picture No. 1 looking east 
towards the bend in the highway shows a railroad sign. 
It reads “Slow Down, 5 Miles”. That lie cojild not read 
the rest of it. The railroad crossing sign has on it the 
words “Railroad Crossing”. The only other isign he saw 
on the outside of the curve was a circular railroad sign. He 
could not recall seeing any State Road Commissioner sign. 


i 

i 
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Referring to Picture Xo. 5, he could not make out the sign 
the other side of the automobile. The pictures were taken 
on a very gray day, and are not very distinct. Picture Xo. 
7 shows the old disc sign which was 289 feet from the cross¬ 
ing. He does not recall another sign being between that 
disc sign and the railroad crossing. 

Thereupon witness was shown another picture taken on 
March 3, 1930, on behalf of the defendant and subsequently 
offered in evidence as an exhibit of defendant, and stated 
that he did not recall seeing the signs indicated thereon; 
that he did not recall seeing any State Road sign there; that 
the new road had been completed when he took the pictures 
and a fence was there painted white, with signs up. 

On redirect examination witness stated that when he first 
went down to take the photographs he did not recall 
65 seeing any State sign anywhere along the road, on 
either side of the road, from where the curve begins 
on the straight road to Manassas to the railroad crossing; 
that he thought the best answer is the picture. 

Thereupon the plaintiff Robert W. Sisson, in order fur¬ 
ther to maintain the issues on the part of plaintiffs joined, 
being first duly sworn, testified on direct examination, in 
substance, as follows: 

That he resides at Gloversville, Xew York; that he had 
had four years’ experience in driving automobiles and had 
driven about 5,000 miles before coming to school in Vir¬ 
ginia in September 1928; that he was then eighteen years of 
age; that he had driven his parents several times from 
Gloversville, Xew York, to Annapolis, Md., a distance of 
about 450 miles; that until the evening of Xovember 18, 
1928, he had not driven around the country any in Virginia; 
that he knew that Manassas was a railroad junction but did 
not know where any of the tracks led to or that there was 
a crossing where the accident occurred, and that he had 
never been over the road before. 

The witness further testified that on Sunday, Xovember 
18, 1928, he drove his father’s Peerless Sedan automobile 
with plaintiff Strong and his parents, from Annapolis to 
Manassas, where he was to enter Swaverly School; that at 
about 9:30 P. M. he drove his parents to their hotel in 
Manassas and secured his father’s permission to use the 
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j 

car for a short ride that evening until about 10:15 o’clock; 
that he took as guests in the car plaintiff William Strong, 
plaintiff John Link and John Wilson; that }ie drove out 
the only paved street in Manassas, and came tp a curve. Of 
course he slowed his speed down enough so that he was 
driving carefully around a moderate curve. He was travel¬ 
ing between 30 and 35 miles per hour. He Was rounding 
the curve, watching the road as any careful | driver does. 
There were posts along the side which were painted white, 
and of course he was watching these posts so that he could 
be in the road and not run into the posts, and his lights 
were shining ahead of him, and on the curve they were 
shining around the curve off in the fields, and as 
66 he came out of the curve his lights showed him that 
the curve had ended, and during this jtime he had 
seen no signs. He saw nothing at all to tell hijni that there 
was a railroad crossing of which he knew nothing about. 
He started to take his eyes off the posts as he Was now on a 
straight road, and all at once in front of him loomed a 
freight car. This he could see was blocking tjhe highway. 
He did everything in his power to stop the car. First he 
put on the foot brake, then he reached over and grabbed 
the emergency brake, and that was all. Durihg this time 
he had seen nothing to tell him that there was a crossing, 
and he had heard nothing to tell him that tlie^e was any¬ 
thing there that was blocking the highway fori travel. He 
had never driven over that road before. Thp night was 
dark, there was no moon, and it was not cle^r but dark. 
The beginning of the curve was about a mile frjom the city. 
The curve bore to the left. He knew nothing whatever of 
the road before that night. He was driving a peerless car. 
It was a seven passenger sedan, weighing iabout 4300 
pounds when empty. The beam of the headlighjt was about 
80 feet ahead of the car to where it would strike the road. 

I 

They were about 40 feet from the freight car When he first 
saw it. On the way from Annapolis to Manassas the after¬ 
noon of the accident the brakes were in good working order. 
He had never had occasion to measure the distance he could 
stop the car in by using the emergency braise; that he 
never had occasion to use the emergency brake; that when 
he came to he found he was dripping with bloodl 

(Witness then described his injuries.) 

4—5827a 
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When lie came to he was behind the wheel but pinned 
under the freight car and he could not move. He was un¬ 
conscious when he was taken out. When he came to he was 
in the Emergency Hospital in Washington, where he re¬ 
mained for seven weeks. 

On cross-examination witness testified that he was 
eighteen years of age when he first went to Swaverly School 
in 1928; that he had a New York driver’s license at the 
time of the accident. On the afternoon of the ac- 
67 eident he and his parents had driven from Annapo¬ 
lis, Md., to Manassas, Va., and after taking his 
parents to the hotel he drove back to the school, and took 
the other boys, who were in the accident, for a ride. They 
drove out the main street into the country, and he finally 
noticed he was driving around a curve; in going around 
this curve he kept watching the posts, which were painted * 
white, and he continued to do this until the curve straight¬ 
ened out into a straight road. He does not recall whether 
the posts ended at the end of the curve or not, but he kept 
his eyes on them until he was straight, and then he looked 
ahead, but he did not see any obstruction. When asked 
why he did not see any obstruction his answer was “Be- 
cause I just did not see anything.” After he straightened 
out. at the end of the curve he was about 80 feet from the 
crossing. He visited the crossing after the accident and 
measured the distance from the curve. He did not see 
the freight car on the crossing until he was within 40 feet 
of the crossing. When asked why he did not see the freight 
car until he got within 40 feet of the crossing, his answer 
was: 

“In going around the curve you not only raise your eyes 
to look ahead of vou to make sure that the curve is over, 
but you look to see if the curve is over. When you are 
driving around a curve you are not sure you are in the 
center of the road or that you are out of the curve until 
you look at the side of the road and straight ahead.” 

Witness testified that he was watching the posts and giv¬ 
ing a quick glance to both sides of the road; that there was 
a post and rail fence on each side of the road; that in 
driving around the curve he was on the right hand side, 
the outside of the curve, and was nearer the posts and rails 
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along that side than he was to the left hand side. His car 
had four wheel hydraulic brakes, but he netfer made anv 
tests to determine within what distance he cbuld stop the 
car going from 30 to 35 miles an hour jno more than 
68 a person would who was traveling in traffic and driv¬ 
ing constantly. He never had occasion to measure 
the distance within which he could stop no more than with 
the eye. In driving on the straight stretch, before he came 
to the curve, he was going about 35 miles an j hour. When 
he saw the curve he slowed up so that he would take it at a 
careful rate of speed, and when he was sure the curve was 
over he increased his speed, but then he was not going over 
35 miles. He could not tell how fast he was going when he 
hit the freight car because he had jammed on his brakes 
and the brakes had cut down his speed considerably, but 
there was still momentum; the automobile was j driven under 
the freight car, and it became necessary to ja<fk the freight 
car up in order to get him and the automobile out. As a 
result of the collision the whole front part i of the auto¬ 
mobile was driven in and completely wrecked,!but he never 
saw the automobile after the accident. He wjas pinned in 
the car as a result of being driven under the freight car and 
could not get out until he was taken out. H^ had electric 
headlights turned on but does not know the jmake of the 
light. He is now going to school at the University of Ala¬ 
bama; been there since September, and before jthat he went 
to Dean Academy in Massachusetts. He started at Swav- 
erly the school year of 1928-1929, but did not finish out the 
year on account of his injuries. He did not liotice the en¬ 
gine attached to the freight train at the time! of the acci¬ 
dent as there was none within his sight. He did not know 
which end of the train it was attached to. As he came 
around the curve the headlights of his car would be thrown 
directly towards the railroad track. They would gradually 
come around until they would focus on the crossing. He 
did not see the engine and the other freight cars. He was 
told later there were trees there but he did fiot see any¬ 
thing. He did not hear any engine bell ringing as he came 
around the curve. 

I 

On redirect examination witness testified thajt there were 
no lights at the crossing; that he did not know where the 
engine was located at the time of the accident; that his 
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hearing is normal, and in view of the conditions ex- 

69 isting at the time and the noise of the automobile 
which he was driving, he could have heard the whistle 

of a locomotive about a mile awav, and under the same 
conditions he could have heard the ringing of a locomotive 
bell about a half a mile. 

On recross-examination witness testified that driving 
along in this automobile, going 35 miles an hour, he could 
have heard the whistle of a locomotive at this crossing 
when he was back at the town of Manassas, which was a 
mile awav. Witness was not talking to the other bovs in 
the car but was paying attention to his driving. It was not 
raining at the time of the accident. 

On redirect examination witness testified that when he 
came to, the side of the freight car was about 10 or 12 inches 
from his nose, as he was sitting in the front seat, so that 
the forward part of the automobile was under the freight 
car. The bottom of a freight car is about 3% feet above 
the roadway. The top of the hood of the automobile was 
about 4 */* feet'high. The bottom of the radiator is fastened 
on with two or four nuts, and that is all that holds it up 
except a thin rod that runs from the top of the radiator to 
the rear of the hood. That is all that holds the radiator 
in place. The headlights were striking off into the fields 
ahead of the car as I rounded the curve. He was watching 
the fence posts to keep in the road, and he was watching 
the road ahead for obstacles, and he was watching the side 
of the road for any indication of a curve, railroad crossing 
or other warning signs. 

On recross-examination witness testified that whenever 
he drove a car he watched for danger signs or anything, 
speed limits, railroads, cattle crossing the road, curves, or 
underground passages, or anything. He was not expecting 
to come to a railroad crossing at the end of that curve. He 
was looking for any kind of a sign that was pointing to 
danger ahead. He was told that the automobile was dam- 
aged beyond repair. 

70 Thereupon the plaintiff John Link, in order fur¬ 
ther to maintain the issues on the part of the plain¬ 
tiffs joined, was called as — witness, and being first dul 
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I 

i 

sworn, testified on direct examination, in isubstance, as 
follows: 

j 

That he lives in Syracuse, New York, and entered the 
school at Manassas on the 16th or 17th day of September, 
1928, being then eighteen years of age; that he was invited 
to take a ride with Robert Sisson at about 9[:30 o’clock on 
the evening of November 18, 1928; that he had been sick 
and never left the limits of the town of Mafiassas before 
that time; that he did not know anything about the road 
that was taken when they were riding that levening; that 
lie had never been over that road before; thiat he did not 
know thev were driving toward or awav from a railroad; 
that he was sitting on the back seat and coul4 not tell defi¬ 
nitely but that he judged they were running at a speed 
of between 30 and 35 miles per hour; that Iiq remembered 
going around a curve, bearing to the left, afid that there 
was a white fence on either side of the road which made 
the curve noticeable at night; that it was a vejry dark night 
and that the white fence was the only thing that stood out; 
that the first knowledge he had of the train was Plaintiff 
Strong in the front seat yelling “ train”; that I he looked up 
and before lie knew it they were into it; that as soon as 
Strong had yelled * 4 train” the brakes were grinding and 
I heard them squeak along the road; that hei lurched for¬ 
ward and grabbed for the seat and that as the^ hit the train 
he was thrown out of the door on his side ;| that he was 
riding on the left hand side of the car, on the back seat; 
that when he first saw the freight car he thought they were 
from 50 to 60 feet from it. He immediately prepared him¬ 
self to grab something to brace himself, which afterwards 
lie thought was a foolish thing to do. He hadjbeen looking 
out of the windows while going around the curve; he knew 
that thev were rounding a curve. The first notice he had 
of any train was after the boy in the front seat had yelled 
“train”. He believes he has normal hearing. 

i 

71 Whereupon counsel for the plaintiffs afeked the wit¬ 
ness whether on that night, considering the conditions 
from the time the automobile entered that curve until the 
collision, he could have heard the whistle of a train on the 
railroad near the crossing, if any whistle had been blown, 
to which question counsel for the defendant objected. The 
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objection was overruled and an exception taken and duly 
noted on the minutes of the Court. 

Thereupon witness testified that they would have heard 
a whistle. Witness was then asked whether he could have 
heard at that time any ringing of bells, to which question 
counsel for defendant objected; objection was on the ground 
that there was no claim made in the declaration that de¬ 
fendant failed to ring a bell or blow a whistle at that cross¬ 
ing; that the charge is negligence in failing to give notice 
of the obstruction of the crossing bv the standing of cars. 

Mr. McCumber: In any manner. 

The Court: In the plea it is stated tin’s, “This defend¬ 
ant avers that during all the time said switching opera¬ 
tions were being performed, the headlight on the engine 
was shining freolv, and the bell on said engine was ring- 
mg.” That is part of your plea. 

Mr. Hamilton: Yes, sir, but here is a part of the declara¬ 
tion I wanted to; call your attention to, that the defendant 
is charged with neglect in obstructing the crossing, so as 
to prevent the safe and free passage of automobiles over 
that highway, and so forth, and that it was the duty of the 
defendant to give warning of such obstruction to approach¬ 
ing travelers on the highwav bv means of lights. 

The Court: Why did you set up the fact that the bell was 
ringing ? 

'Sir. Hamilton: Simply because the rules of the Court 
say we must set up all facts. 

The Court: Well, 1 think he can show that that was not 
a fact. 

72 Mr. Hamilton: I simply call your Honor’s atten¬ 
tion that it is not charged in the declaration that we 
were negligent in failing to ring a bell or blow a whistle. 

The Court: But you do set forth in your plea that the 
bell was continuously ringing. 

Mr. Hamilton: Yes, sir. I appreciate that. 

The Court: That would be some evidence of it. 

Mr. McCumber: He has answered the question, hasn’t he? 

The Court: I think he has. 

Mr. McCumber: What is the answer? 

The Witness: I said I heard no bell. That is my answer. 

The Court: I will take this up tomorrow morning at ten 
o ’clock. 
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Witness further testified that a short time before they 
hit the train, they passed a little Ford going in the same 
direction that they were, and he came right jup in back of 
them immediately after the accident; that he was thrown 
clear of the car and was not pinned down but was picked 
up and taken back to the school infirmary. The two boys 
in the front seat were pinned in, and he was unable to do 
anything to help them because both of his leg$ were broken. 
He was lying off to the left of the car in the ditch. It was 
only a short time after the accident when he was picked up 
and removed from the scene, so that he does not really 
know what occurred. He heard the whistle of the locomo¬ 
tive right after thev hit the train. It was a! short succes- 
sion of whistles; he believes it was three, and that was re¬ 
peated twice; that was the only whistle he hehrd. 

Witness then testified as to the treatment fqr his injuries 
which he received at Emergency Hospital in Washington. 

On cross examination witness testified that when he 
landed against the ground or else as he went out through 
the door he believes his legs were broken. Ife believes as 
the car hit the freight train the buckling of the car 
73 and his weight thrown against the ddor opened it. 

He was seated in the rear seat on the l^ft side of the 
car and was thrown out of the left hand dooit. Thev were 
headed for no particular place on the night of the accident 
but simply drove out of one of the public highways leading 
out of Manassas into the country. He took no part in oper¬ 
ating the car or in directing or requesting where it should 
go. In fact he paid no attention to the operation of the 
car itself. He was talking with his companion on the rear 
seat. Sometime after leaving the town he noticed a fence 
painted white on both sides of the road, and felt they were 
rounding a curve. He did not attempt to keep any lookout 
ahead as to what was at the end of the curve. He knew 
nothing about the presence of a train or of a railroad until 

tlie bov in the front seat veiled “train”. Then he heard 
• • 

the brakes go on and he was thrown against I the partition 
between the front and rear seats. There were no windows 
in this partition, but he believes the windows in the rear 
part of the car were down an inch or so. He pould not say 
as to the front windows. He does not believe he broke a 
window when he was thrown out through the door, but he 
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had a little cut on his hand which showed that he was cut 

with glass, but he did not know how that occurred; that 

he believed as he went out of the door of the car his right 

foot, the toe, must have caught on the running board and 

his body twisted. The headlights of the automobile were 

on. He heard the wheels grinding and lurched forward 

from the rear seat. He started to reach for the partitions 

between the front and rear seats, but of course the shock 

threw him to the side of the car and out of the car. He 

started to lurch forward on the application of the brakes, 

but it was the concussion that threw him against the door 

and out. Tie saw the freight car standing on the crossing 

almost immediatelv after the bov in the front seat veiled 

* • % 

“train”. Of course he looked up immediately and the train 
was there and he tv saw it. He looked out of the front wind¬ 
shield over the bov’s shoulders and saw the train. He 

* 

judges that at that time they were 50 or 60 feet away 
74 from the crossing. He was not listening before the 

accident for any engine whistle or bell ringing, not 
paying any attention to anything of that kind. Tie doubts 
if it could have rung and he not heard it. They were just 
leaving the bounds of Manassas, the town line, when they 
passed the Ford. They passed it and left it behind. At 
that time thev were traveling 30 to 35 miles. He did not 
know the signals an engineer gives to call in a train crew. 
He did not see anv of the train crew at the crossing until 
after the crash. He remembers seeing a man running along¬ 
side the track from the rear of the train with a blow torch. 
That was after the whistling. He remembers some talk 
about applying the blow torch in order to drop the wheels 
off and lower the car and then pull it off, but he and one 
of the other boys warned the men not to do that as the 
gasoline from the motor might ignite the car. Tie heard 
the men say they! would have to send for a jack to jack up 
the freight car, but he was not there when the car was 
jacked up. After the boy in the front seat yelled “train” 
it might have been his intention to open the door of the 
car to jump out when the crash came; that he went forward 
in the car, rose from the rear seat, but he knew it was more 
or less to brace himself with the front seat. He might 
have had his hand on the door. Things happened so quick 
he did not think he reallv did have anv definite intention. 
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He has been driving an automobile since he was fourteen 
or thirteen. 

Thereupon Plaintiff John W. Sisson, in oiider further to 
maintain the issues on the part of the plaintiffs joined, and 
first being duly sworn, testified on direct examination, in 
substance as follows: 

j 

That he lives in Gloversville, New York, and is the father 
of the plaintiff Robert W. Sisson; that he is a!manufacturer 
of paper boxes and other paper products, but that from 
1906 to 1916 he was in the automobile business and oper¬ 
ated the Gloversville Garage; that among others he was 
agent for the Peerless automobile; that he hjas owned and 
driven five Peerless cars, including the lone destroyed 
75 in the collision; that this latter car had six cylinders 
and was equipped with four-wheel brakes; that on 
a hard surfaced road, if the road was drv, the car could be 
stopped, in his best judgment, at a speed of from 30 to 35 
miles per hour, in from 75 to 80 feet; that thej car was com¬ 
pletely serviced in Gloversville, the lights properly focused 
and the brakes checked, on Mondav or Tuesdav before the 
accident; that the car had been driven approximately 600 
miles after the brakes had been adjusted until the accident 
and that the brakes seemed to be working properly; that 
the lights would focus straight ahead for about 75 feet on 
an object two feet above the ground. 

Witness further testified that the boys tool| him and his 
wife home to their hotel in Manassas at about 9:30 o’clock 
on the night of the accident; that thev told the bovs—thev 
asked—they might take the car for a little ride until 10:15 
o’clock. Some little time after the bovs left itho hotel for 
a drive, witness was told that the boys had bepn in an acci¬ 
dent and for him to come immediately. When he reached 

* _ i 

the scene of the accident he found that the Peerless car had 
slid under the freight car which was across the track, and 
the car had pushed the instrument board and dash down 
across the legs of witness’ son and William|Strong, who 
sat in the front seat. They were lying backj on the seat. 
His son Robert was unconscious and bleeding from many 
cuts on his head. His upper jaw was jammed down his 
throat. His left hand was bleeding and he jwas covered 
with blood from head to foot. William Strong was uncon- 
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scious intermittently. Witness realized that the bovs could 
not be moved without either lowering the automobile or 
raising the freight car. There were several spectators 
present and he asked if any of them were railroad em¬ 
ployees and if we could get jacks: That he did not seem 
to be able to find anyone, except a young man, or man, 
stated that he had a car and would drive to Manassas and 
get jacks. He left immediately for the jacks. A man came 
up with a blow torch, but witness pushed him and asked 
him to keep away from the car as there was a great 
76 deal of gasoline there, and he might start a fire and 
burn the boys up. Then a truck driver started to 
hook a chain on the rear axle of the automobile to pull it 
out, but witness would not let him do that for fear of pulling 
the boys’ legs off. When the jacks arrived the freight car 
was raised and the boys taken out and placed in the truck 
and carried to the school infirmary, and from there to the 
hospital in Washington. 

Witness then testified as to the injuries to Robert Sisson 
and the doctors’ and hospital bills for services rendered. 


Witness’ best judgment is that $2,000 was the proper 
value of the automobile before the accident. It was com¬ 
pletely destroyed. 


On cross-examination witness testified that he did not by 
actual measurement undertake to determine within what 
distance he could stop the car running at different speeds, 
or say running at the speed of 30 to 35 miles per hour, but 
only as near as he could determine from constant driving 
for years; that he undertook to stop the car suddenly a 
great manv time- and in a general wav noticed what dis- 
tance it took to stop; that he was running at different 
speeds when he put on his brakes on those different occa¬ 
sions; that he believed it would require from 75 to 80 feet 
to stop on a hard surfaced road with four-wheel hydraulic 
brakes, running at 30 to 35 miles per hour if it was dry, and 
more if it was wet; that he would not think it possible to 
stop at within 12 feet running at that rate of speed; that 
running 50 miles an hour on a hard surfaced road he 
thought 150 feet at least w’ould be required and perhaps 
more; that he believed it would be unsafe to jam the brakes 
and lock the wheels when a car is traveling at 50 or 60 miles 
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an hour; that one would first have to slow down to prevent 
the car from skidding or turning over; that one could see 
an object two feet high on a clear dark night!more than 75 
feet from the front of the car with the headlights burning; 
that with the center of the light focused on that point one 
could see a man’s feet and legs, he thought, at least 
77 100 feet or more ahead and an automobile in the 


same way. 

Witness further testified that the New York State law 


requires lights to focus two feet above the; ground at a 
distance of 75 feet, but when you go beyond'that distance 
the light is diffused and raised and lowered jsomewhat, so 
that beyond 75 feet you could see objects that were taller 
than two feet from the ground, and you could see the 


ground itself with the lights shining brightly | on it. When 
witness went to the scene of the accident he found the auto¬ 


mobile wedged so tightly under the freight car that he was 
afraid to let the men attempt to pull it out by hooking a 
chain on to the rear of the car for fear of further injuring 
the boys. The freight car had pushed the instrument board 
and the dash down over their legs. 


Thereupon the plaintiffs, in order further; to maintain 
the issues on their part joined, called as a witness George 
D. Baker, who, being first duly sworn, testified on direct 

examination, in substance, as follows: 

. 

That he lives in Manassas and has lived theije about forty 
years; that he is acquainted with the railway emanating 
from that town and the crossing at which the collision oc¬ 
curred on November 18, 1928; that the railroad line runs 
from Manassas on to Strasburg; that he is familiar with 
the main highway running in a westerly direction and on a 
curve cross the railroad tracks; that his housd is about 400 
yards from the railroad crossing and about 100 yards from 
the highway on the left hand side going out frdm Manassas, 
about half way between the railroad and the highway; that 
there is a great deal of travel on that road; that he would 
judge the distance from where the fence beginsj on the curve 
nearest Manassas to the railroad is about 150 dr 200 yards; 
that he could not say whether at the time of! the accident 
there was located any sign along the highway on or about 
where the curve begins, or near where the fence begins. 
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There may have been a sign where the old road was, 

78 but I do not remember. There is now a sign along 
the new road where the curve is, but witness could 

not say whether it was there at the time of the accident or 
not. He does not remember seeing any. He expects lie 
would be liable to see one if it was there. 

Witness further testified that he had retired when he 
heard the collision over at the railroad; that when he got 
up and looked out of the window there was a car held up 
on the other side of the train and the lights showed through 
underneath the train and he saw there had been a collision 
at the crossing. He could see something was under the 
train but did not know w’hat it was. He dressed and got 
his car and drove over there and found these boys fast 
under the car. They tried every way to get them out that 
they could, but found they could do nothing. He thought 
the first thing needed was a doctor, so he got in his car and 
went for one and brought him to the scene of the accident. 
Mr. Hottle went back to town and got the railroad jacks 
and after the freight car w’as jacked up they pulled the au¬ 
tomobile out from underneath it. It was not more than a 
couple of minutes that he looked out of the window after 
hearing the crash. That w r as before witness had dressed. 

Witness testified that he had taken part in the measure¬ 
ment of the distance from the rail of the railroad in an 
easterly or northeasterly direction to where the curve be¬ 
gins; that there is a row of posts along there, a fence, and 
that stakes had been driven there some two feet from the 
fence, to the edge of the pavement for the purpose of show¬ 
ing where the curve began; that they measured down 85 
feet 9 inches, from the beginning of the curve to the rail¬ 
road track; that about eight stakes were driven at the edge 
of the highway and that he sighted along those stakes so as 
to see where the curve began; that the last stake was set 
back and forth so as to get it absolutely in line; that the 
stakes were in an exact line for 85 feet 9 inches from the 
railroad track and the curve of the road began at that 
point. We measured on the side with the curve. 

79 Right down here is where we ran our stakes. 

(Counsel then had the stenographer mark the place indi¬ 
cated bv witness on Plaintiffs’ Exhibit No. 1.) 


CO. 
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Referring to said exhibit, witness testified: That is the 
side, right there, that we measured on, from this rail right 
straight down there 85 feet 9 inches, is all the further it 

** I 

runs straight down the railroad track down the road. That 
is all the further the road is straight from the railroad 
track. 

Witness further testified that he did not hear any ring- 

i m/ 4-' 

ing of the bell either at the time or close tb the time of 
this accident; that after the collision he hearfi the blowing 
of the distress signal from the engine; that they were short 
signals, he could not tell how many; that he did not hear 
any ringing of the bell and could have heard the bell dis¬ 
tinctly from his house if it had been ringingl 

On cross-examination, witness testified thait he was not 
listening for any whistles or any bells just prior to hear¬ 
ing the crash; that he had not gone to sleep,; had just got 
in bed and lie thinks there was one window open; that the 
noise was loud enough for him to determine that it was 
a collision at the crossing; that he then heard the distress 
signal and he supposed they were calling the train crew; 
that freight trains were shoving back and jforth in the 
yards quite frequently and that he was not j in the habit 
of listening for signals of whistles or bells Ringing; that 
very frequently bells may ring and whistles njiay blow and 
lie would not hear them because they get Used to those 
things and pay no attention to them. j 

Witness further testified that the measurement he helped 
to take was on the inside of the curve approaching the rail¬ 
road track; that he did not take any measurements on the 
opposite side on the outside of the curve, front the railroad 
track down as far as vou can see on the road; thev took 
no measurement there at all; that he measured from the 
end of the fence at the railroad crossing 2 feet, 4 inches, 
he thought, out from the posts and straight dbwn until he 
hit the last post on the inside of the curve that was 
80 in line and that is as far as it was straight, and that 
carried us down there 86 feet, 9 inches!. He would 
say the highway was about 40 feet wide. A m^n approach¬ 
ing in an automobile and traveling on the outside of the 
curve near the fence and to the right hand j side of the 
road, could see the crossing much further away than from 
the post where they took the measurements, but they took 


i 
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no measurement of it, nor did they have a man walk down 
on the right hand side of the road to determine how far 
lie could be seen from the crossing; that the new road was 
built about five years ago, before 1928; that he did not 
see any State road sign along the new road designating 
that the railroad crossing was near. Asked whether he 
had occasion to look for one he stated, “I reckon I could 
see it.” The road crossing signs were there; that there 
is a highway sign that has been there ever since the road 
was built but that he did not know what was on that sign. 
Witness was then shown a picture marked Plaintiffs’ Ex¬ 
hibit No. 3, and was asked if he could point out a state 
road sign shown in the picture as being on the curve of 
the highway approaching the crossing, but witness testi¬ 
fied he did not see anything; that it may be in the picture 
but he could not see it. When questioned by a juror as to 
whether he had ever seen the sign indicated in the picture, 
witness answered 4 ‘Not that I know of.” Witness further 
testified that the highway sign beyond the railroad was 
there but he thought he was being questioned about the 
railroad sign; that there is a highway sign there; been 
there ever since tiie liighwav was built. He does not know 
what is written on the sign. Witness could not read what 
was on the sign shown in the picture. He thinks there is 
on the sign the words “Speed limit 5 miles”. He remem¬ 
bers seeing some printing on the sign; does not know how 
far that sign is from the crossing. The railroad signs at 
the crossing have always been there. 

On redirect examination, the witness testified that he 
could not tell just when the highway sign was placed there, 
but that it was put up after the boys got injured, after 
the accident; that he recalled there was a sign be- 
81 fore that time facing the old road. He does not 
recall whether that sign faced the new road after 
it was built; does not know whether the sign which faced 
the old road was moved up to the new road and additional 
boarding put on it and some letters; does not know when 
that was done. The old road and this new road is on the 
same ground. Witness was shown Plaintiffs’ Exhibit No. 7, 
showing the old road and the new road, and his attention 
was called to the sign which had faced the old road. He 
then testified that another sign was put in afterwards along 
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the new road, and that sign was put up afteif the accident. 

Witness further testified that on his direct examination 
lie had intended to sav that the measurement from the rail- 
road to where the curve began was 85 feet, 9; inches. 

On recross-examination the witness testified that the 
highway sign was placed close to the disc s}gn, as shown 
in Plaintiffs ’ Exhibit No. 7, but nearer toj the railroad 
crossing; that the disc sign was alongside !the old road 
before the new road was built; that he did jnot think the 
disc sign could be seen from the new road. 

On redirect examination, witness testified that he could 

• • 7 i 

not tell from Plaintiffs’ Exhibit No. 7 exactly where the 
highway sign was placed with reference to ithe disc sign 
facing the old road, but that it was nearer thg crossing and 

that it was not there before the accident occurred. 

! 

On recross-examination witness testified tjhat he knew 
when the new road was built, and when they!began to use 
the new road the Highway Commission had |put up signs 
along the highway. The new road was built four or five 
years ago. He does not know when the signs were put 
along the highway next to the new road, but they were put 
there after the road was finished. When witness testified 
that the sign had not been put up until after; the accident 
he was referring to the round disc sign. He does not know 
that the disc sign is the same disc sign that was alongside 
of the old road. 

i 

j 

82 Thereupon the plaintiff, in order further to main¬ 
tain the issues on their part joined, called as a wit¬ 
ness Milton J. Hottle, who being first duly sworn, testified 
on direct examination, in substance, as follow^: 

That he resides near Manassas and has; lived there 
twenty-five years; that his home is just outside the cor¬ 
poration limits of Manassas, about a half a mile from the 
crossing, the highway being on one side of h|s house and 
the railroad tracks on the other; that the reap of his prop¬ 
erty is about a quarter of a mile from the rgilroad; that 
on the night of the wreck he was preparing tcj retire when 
he heard a crash somewhere over on the railroad; that after 
the crash there was just a little pause and then he heard 
a whistle, a very sharp whistle; that soon thereafter some 
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one came to his house and said there had been a wreck at 
the railroad crossing and that they needed jacks in order 
to get the boys out from under the freight car; that he at 
once dressed, got out his truck, drove to Manassas and got 
railroad jacks and brought them to the crossing; that the 
freight car was then jacked up and the boys taken out from 
under the car. 

Witness further testified that he knew of no signs that 
existed on either side of the railroad from w’here the curve 
starts to the railroad crossing; that there are signs there 
now, somewhere on the bend before you reach the railroad; 
that the sign at the railroad crossing is a regular crossing 
sign, close to the tracks, about the height of a man’s head; 
that there is a regular warning railroad sign there. It is 
right close to the track. There is a sign approaching the 
crossing, a regular railroad warning sign, which witness 
judges is about 150 feet from the crossing. It might be 
more. That sign was not there on the day of the accident, 
but witness does not know when it w T as put there. It was 
placed there since the accident. Witness could not tell what 
was written on the sign; thinks that below that sign there 
is another sign, a disc sign. 

On cross-examination witness testified that he 
83 lived approximately half a mile from the crossing; 

that his business was in Manassas, to which place 
he traveled frequently, but that when he did work out in 
the country he would drive over the crossing and on Sun¬ 
days; that he was familiar with the crossing when the old 
road was there, before the new road was built; that the old 
road runs into the new road near the end of the curve, 
leading towards the track, and could be seen while riding 
around the new road. Plaintiffs’ Exhibit No. 7 shows where 
the old and the new road unite. The old road had a round 
disc sign along it. It was a railroad warning sign, and it 
remained there after the new road was built. You could 
see it while riding around the new road. Perhaps in addi¬ 
tion to that, the Highway Commission put up a square 
board sign with a notice on it something about the speed 
limit being five miles. Thereupon witness was shown a 
photograph taken on behalf of the defendant on March 3, 
1920, and subsequently offered in evidence as defendant’s 
exhibit No. 2, and stated that the picture indicated both 
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the signs referred to. He could not say if thd highway sign 
had been there since the new road was built. ! 

On redirect examination witness was asked whether this 
sign was on the roadway prior to the accident and he an¬ 
swered it was not. 

Thereupon plaintiffs, in order further to maintain the 

issues on their part joined, called as a witness Stanley S. 
Holmes, who, being first duly sworn, testified! on direct ex¬ 
amination, in substance, as follows: 

That on November 18, 1928, he was living in Manassas 
and on that night, with three other boys, was riding in an 
automobile proceeding along the highway on the other side 
of the crossing where the collision occurred; that he was on 
the rear seat talking with another boy and did not see the 
freight car obstructing the highway until tfye driver ap¬ 
plied the brakes and he then first observed th^ obstruction; 
that his car was traveling towards Manassas, and when 
they got up close to the crossing they fcould see the 
84 headlights of the other car underneath! the box car. 

That he was not paying any attention to it but was 
seated in the back seat of the car talking to the other boy 
and did not know anything about the collision! until he saw 
the box car in front of them. After his car stopped, they 
got out of it and went between the box cars j to the other 
side and found the boys under the car. Therp were about 
four men there who looked like they were th^ train crew; 
that is all; that lie did not hear any whistle blowing or bell 
ringing as they approached the crossing. Thereupon wit¬ 
ness was asked what warning he received of the occupation 
of the road; counsel for defendant objected was sus¬ 
tained, to which an exception was duly noted by the plain¬ 
tiffs. j 

I 

Thereupon Plaintiff William R. Strong, in ojrder further 
to maintain the issues on the part of plaintiffs joined, and 
first being duly sworn, testified on direct examination, in 
substance, as follows: 

i 

That he resides in Gloversville, New York, and was at¬ 
tending the Swaverly School in Manassas on November 18, 

5—5827a ! 


66 J. W. SISSON ET AL. VS. SOUTHERN RY. CO. 

1928; that on the evening of that day he went for an auto¬ 
mobile ride with Plaintiff Robert W. Sisson and that they 
proceeded through the town to the outskirts of the town, 
and approached this railroad crossing; that they crashed 
on the turn; that he remembered he was not paying a whole 
lot of attention to the driver; that he was on the front seat 
but was turned around in the seat with one arm on the back 
of the seat, he thought, and was talking w’ith the two boys 
on the back seat; that just before the crash he turned 
around and just saw the lower part of the freight car; that 
he just had time to duck his head and put his arm up and 
after that he did not remember anything; that they were 
about 35 or 40 feet from the crossing when he noticed the 
car obstructing the highway; that it was a very dark night 
and had been raining at one time or the other during the 
evening or the latter part of the afternoon; that he did not 
hear any whistle of a locomotive on approaching the rail¬ 
road crossing nor the ringing of a bell; that if there 
85 had been any whistle of a locomotive or ringing of a 
locomotive bell he would have heard it. 

Witness was then asked what warning he observed was 
given you boys in the car on approaching the railroad 
crossing on the night of the accident. Counsel for defend¬ 
ant objected to the question on the ground that it was ir¬ 
relevant and immaterial under the allegations in the decla¬ 
ration. The objection was overruled and an exception 
taken. Witness thereupon answered “no warning”. 

Witness further testified that he had visited the scene of 
the accident since he was injured and had made measure¬ 
ments there; that it is about 1400 feet from the public high¬ 
way crossing to the switch towards Manassas and 1064 feet 
from the railroad track to the junction of the old road and 
North Center Street in Manassas, from where the turn 
begins to the center, to the rails of the crossing; that he 
saw a sign on the side of the fence, on the right hand side 
going toward the tracks; that the sign is 315 feet from the 
tracks; that he made a measurement along the inside fence, 
on the right hand side as vou look toward Manassas, which 
showed a distance of 89 feet, he thought, from the first rail 
of the crossing to the point where the curve began; that in 
making the measurements from the railroad track he had 
somebody hold one end of a 100-ft. cloth tape and that he 
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held the other end; that he walked along tjie fence and 
sighted along the top of the fence until he found the last 
post that was in a straight line; that the tape was held 
there and drawn up to the first rail of the j track and it 
showed a distance of 89 feet; that the fence was about 300 
feet in length. 

On cross-examination witness testified tjhat he was 
turned in his seat from the time they left the town until 
they almost had reached the crossing; that h^ then turned 
around and saw the lights shining on the freight car, and 
then yelled something; that the momeijt he stopped 

86 talking to the boys on the rear seatf and turned 
around and looked forward he saw the freight car 

standing on the crossing; that while talking to the boys on 
the rear seat while the automobile was rounding the curve 
he was paying no attention to outside conditions; that he 
did not know whether they were approaching a railroad 
crossing or not and that he was not listening for any 
whistles or bells. He was simply carrying on a friendly 
conversation with the other boys. He had b|een over the 
crossing once before in October, 1928, and again in the Fall 
of 1931 and on February 4th, 1932. The witness fur- 

87 ther testified that he made the measurements on the 
4th day of February, 1932; that he w0nt there for 

the purpose of taking the measurements and that he meas¬ 
ured from the center of the road; he sighted along the 
fence to the first post in the turn of the road and measured 
to that point. He stood behind the first post atj the railroad 
track and sighted up towards the bend in the road and 
found the post where the curve began, and then measured 
to that point from the first rail of the railroad track. The 
distance was 85 feet. He made an observation down the 
right hand side of the road towards the track and measured 
the distance. He left the memorandum containing this dis¬ 
tance with his attorney. He did not know what purpose 
the measurements were for. There were numerous reasons 
for the measurements. When witness drove! around the 
curve on the night of the accident he was not! looking for 
any railroad signs but he thinks he did glance out of the 
windows. 

i 

On redirect examination, witness testified that they were 
riding at a speed of from 30 to 35 miles per hotir. Witness 


68 


J. W. SISSON ET AL. VS. SOUTHERN RY. CO. 


had no occasion to make any estimate by looking at passing 
objects to determine how fast the car was going, but he 
could make a guess as to the speed of the ear from the 
sound of the engine. He could not help but hear the engine 
and he could not tell the speed exactly by the sound. 

Thereupon the plaintiffs recalled as a witness F. C. Crass, 
who identified two additional photographs of the surround¬ 
ings near the railroad crossing, one of which he testified 
was taken by him on October 29, 1929, and the other was 
taken by him on January 30, 1932. These photographs 
were introduced as Plaintiffs’ Exhibits Numbers 16 and 17 
respectively. 

Thereupon plaintiffs introduced in evidence Miscellane¬ 
ous Publication No. 170 of the Bureau of Standards, U. S. 
Department of Commerce, entitled ‘‘Safety Code for 
Brakes and Brake Testing,” embodying a chart, based upon 
data obtained in 1927, which showed from tests of 
88 various motor vehicles, equipped with four-wheel 
hydraulic brakes, the shortest stopping distance was 
found to be 40 feet and the average stopping distance 75 
feet, at a speed of 35 miles per hour. 

Plaintiffs offered other testimonv as to the character and 
extent of the injuries suffered by plaintiffs. 

Plaintiffs thereupon announced their case as closed. 

Whereupon counsel for defendant moved for a directed 
verdict in all five cases upon the grounds that there is no 
negligence shown in this case on the part of the defendant; 
that there is a failure of proof of negligence under the alle¬ 
gations set out in the declaration; that the presence of the 
freight car upon the crossing was not the proximate cause 
of the injury and that the evidence shows that the sole 
cause of the injury was the action of the driver of the auto¬ 
mobile. After argument the court overruled said motion. 

Thereupon the defendant, in order to maintain the issues 
on its part joined, called as its first witness R. H. Dennis, 
who, being first duly sworn, testified on direct examination, 
in substance, as follows: 

That he was in the employ of the Southern Railway Com¬ 
pany and was the engineer of the train at Manassas, when 
the accident occurred. The witness was shown a plat of 
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the switch yards at Manassas (subsequently pffered in evi¬ 
dence as defendant’s Exhibit Number 1), which he testified 
correctly indicated the layout of the railroad tracks and 
surroundings in the yard. He further testified that after 
reaching Manassas they cut off the engine, jwent into the 
coal bin and got coal, went down in the side track after they 
got coal to switch out six camp cars to place them on the 
left side of the “Y”; that they came back arid coupled up 
with the train and pulled down with 31 cars,j 32 cars with 
the cab, cut the cab off and backed into the to pick the 
six camp cars up, pulled down and dropped the ca^ down 
to the train. It is usual to attach the cab to the rear 
89 of a freight train. 

Witness further testified that that ^as the same 
occasion that an automobile with some boys }n it ran into 
the side of his train; that coming out of thq yard on the 
road to Harrisonburg or Strasburg the track runs across 
a highway; that the highway is from 1500 j to 1600 feet 
from the “Y”; that in going through this j operation of 
picking up these different cars they did not at any time run 
over or across the highway and stop; that after they picked 
up the six camp cars they had 37 cars in the train, and when 
they pulled out on the main track to clear thq “Y” switch 
the train blocked the highway crossing. After ; pulling clear 
of the “Y” switch he stopped the train and! the flagman 
rolled the cab down to the rear end of the trairi. The train 
at that time was composed of 37 cars and the caboose. At 
that time the engine and 4 cars were over the crossing and 
the crossing was blocked by the train. When they pulled 
out of the “Y” with the 37 cars they had to pull over the 
highway crossing and stop before he cleared the switch. 
He stopped for the purpose of permitting the cab to be at¬ 
tached to the rear of the train. He had practically just 
got stopped when he was given the highball signal to pro¬ 
ceed. He answered the signal. Some member of the crew 
at the rear of the train had given the signal. He supposes 
that he had been standing still over the crossing about one 
minute before the automobile hit the train. It hit the fifth 
car from the engine. His answer to the signal to proceed 
was two short blasts and he had just taken his hand off the 
whistle when the collision occurred. He heard the noise 
and got off of his engine and ran back to the crossing. He 
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found one boy standing behind the car and one was under 
the fence. At that time another boy drove up in a Ford car 
on the same side of the train with the wreck. There was no 
one on the highway on the other side of the car. He told 
the boy driving the Ford to turn his car around and told 
the boy who was standing in the road to get in the car and 
the driver and I then picked up the other boy lying 
90 by the fence up and put him in the car, and told the 
driver of the Ford to take the two boys to a doctor 
in Manassas. The other two boys were pinned under the 
freight car and he could not possibly have gotten them out. 
The engine had been driven back so that the cowl and the 
front part of the engine was mashed down on their legs. 
The wheels of the automobile were over the rail under the 
freight car. The freight car w*as a stock box car. The 
other cars between that car and the engine were box cars. 
The two cars back of the car that was standing on the cross¬ 
ing were tank cars. Witness crawled under the freight car 
and let the air out of the front tires of the automobile, 
thinking that would lower the automobile sufficient to re¬ 
lieve the pressure on the boys ’ legs, but they were still held 
there. Before he did this witness ran back to the engine 
and blew a distress signal for the crew to come up from the 
rear. He then went back to the crossing and staved there 
until the freight car was jacked up, and the boys taken out. 
They had to send to Manassas for jacks. Witness’ engine 
did not cross the highway until after they picked up the 6 
cars on the west side of the “Y”. When they came out of 
the “Y” he had to go over the crossing in order to clear 
the switch. The switch was down at the “Y”. After he 
cleared the switch the caboose was dropped down off of 
the other leg of the “Y”, and he was given the signal to 
proceed. Witness thinks that freight cars would average 
40 feet in length. When he went under the freight car to 
let the air out of the automobile tires he noticed that the 
truss rods were bent out and the brake cylinder was broken 
loose from the car. The brake cylinders are coupled with 
inch iron pipes, and they were broken out. After picking 
up the 6 cars, and as he approached the highway crossing, 
the whistle was blown for the crossing and the bells rung, 
until after they went over the crossing. He is not able to 
state if the bell was ringing at the time of the collision. 
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While helping to get the hoys out of the wreck he noticed 
the rear end of their car had a conclusion in it big 

91 enough to put half a wash tub in there. The concus¬ 
sion was so great that it bent the re^r of the auto¬ 
mobile in. 

i 

On cross-examination witness testified Ithat he took 
charge of his train in the yard at Alexandria, and pro¬ 
ceeded from there to Manassas, which is on| the main line 
of the Southern Railway. He had 32 cars,! and when he 
reached Manassas he took a cross-over switchj which carried 
him into the yard. The engine is 66 feet 4 inches long, and 
the cars average about 40 feet. The caboose was cut off 
before he pulled on to the “Y.” He then picked up 6 camp 
cars on the storage track and set them over on the lef- hand 
leg of the “ Y.” He then went back and got the 32 cars and 
backed into the “Y” and hooked on the 6 camp cars. He 
then pulled down over the crossing. The engine and 4 cars 
were over the road crossing. This was don£ to clear the 
switch and to allow the caboose to be dropped 1 down against 
the end of the train. The caboose had been sitting on the 
other leg of the “Y,” but clear of the switch, j He could not 
state how far the caboose was left from the| switch. The 
other three members of the crew—brakemanj flagman and 
conductor, were at the rear of the train. After the 6 cars 
were attached to the train, the flagman dropped the cab 
down against the end of the train. They werfe standing on 
the crossing about one minute before the autofriobile hit the 
train. The caboose had then been coupled to jthe train and 
the signal given to go ahead. As soon as the cab was 
coupled they gave witness signal to go aWay. He an¬ 
swered the signal and was looking back and saw the auto¬ 
mobile hit the train. He had been looking bacjk for the sig¬ 
nal and saw the automobile just before it hit the train. It 
is 112 miles from Manassas to Harrisonburg,' and the line 
there connects with the Baltimore & Ohio, which runs up 
through the Shenandoah Valley. 

On redirect examination witness testified that sitting in 
the cab on the right hand side of the engine he could not see 
the highway on the opposite side of the train. When 

92 he went back to the crossing after the accident there 
was no one on the highway on the opposite side from 
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the collision but an automobile came up on that side after¬ 
wards, and while witness was letting the air out of the tires 
of the damaged car another automobile came up on the op¬ 
posite side with some ladies in it. When we first pulled 
into the yard we came in on what is known as the Manassas 
road. It is also known as one of the legs of the “ Y.” We 
stopped and cut the engine off, left the train standing there 
and took the engine to the coal .s*hute where we got coal. 
We then came out with the engine, went around the leg of 
the “Y” to the storage track and switched out the 6 camp 
cars which were standing there. Two of them were passen¬ 
ger coaches, and the other four were regular camp cars. 
We pulled those 6 cars past the switch and backed them into 
the other leg of the “Y,” where we left them. We then 
went back over the switch and coupled up to the train, and 
we pulled down to the switch, cut the cab off, and we then 
cleared the switch and backed into the “Y” and got the 6 
camp cars, came out of the “Y,” passing the switch and 
stopped after passing over the crossing. The caboose was 
then dropped down against the end of the train. The rest 
of the crew were at the rear of the train, and they coupled 
up the 6 cars to the rear end of the train and gave me the 
signal to pull down clear of the switch so they could pick up 
the cab. The automobile came up on the opposite side of the 
train from the wreck after the witness had gotten off of the 
engine and run back to the crossing and was putting one of 
the injured boys in the Ford car. 

Thereupon the defendant, in order further to maintain 
the issues on its part joined, called a witness A. J. Lay¬ 
man, who, being first duly sworn, testified on direct exami¬ 
nation, in substance, as follows: 

That he was Southern Railway fireman on November 18, 
1928, and was on the engine with Engineer Dennis at the 
time of the accident; that they had orders to pick up five 
camp cars on one of the “Y” tracks and they pulled 
93 down and backed in on the “Y” and got them. 

When they came out witness was sitting on the left 
band side ringing the bell and the engineer was handling 
the train. After they stopped he said something to me 
about a pop valve on the engine, or something, and I did not 
hear what he said. I asked him over and by that time he 
was looking back at something, and he says, 4 ‘My golly, we 
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have killed somebody back here.” I thought he said the 
crew, so I never thought it was an automobile. Witness 
got up and looked back but it was dark and! he could not 
see anything except the crew was high-balling to get away. 
The engineer said an automobile had hit the train back 
there, and we jumped off of the engine and ran back there. 
We had a light but we smelled gas and put [the light out. 
A man drove up in a Ford car who had a flash-light and we 
used that to see how to get the boys out of the wreck. One 
of the boys was not injured and he and witness placed an¬ 
other boy in the Ford car and told the driver to take the 
injured boy to Manassas. Witness did not see these boys 
drive to the crossing, but he saw the light on [the Ford car 
which was up in the curve of the road as the tr|iin went over 
the crossing. Witness thought the Ford was Standing still. 
Witness was on his side of the engine ringingithe bell with 
his hand, as the bell-ringer would not work. The train had 
just practically come to a stop when the accident happened, 
because the brake valve had not quit exhausting. Witness 
was sitting there looking at the valve. The engineer had 
his hand on it, and it was exhausting. He was|looking back 
and I first thought he was looking for signals f^om the rear. 
I grabbed a torch and followed the engineer off the engine. 
After going to the crossing we needed help, hnd we went 
back to the engine to call it and give a signal, and we had to 
stay to put water in the engine. As soon as we called the 
crew we went straight back to the crossing, j After I got 
back to the engine and was putting water in [it, a big car 
drove up to the crossing on the south side from War- 
94 renton. I suppose that was ten minutes after the 
accident. j 

On cross-examination the witness testified that the light 
from the headlight shone in a westerly direction and did 
not light up the crossing of the highway from Manassas. 
It was a very dark night. Witness followed the engineer 
off the engine, and he had a torch light. Whep they got to 
the crossing, the Ford was standing there. As the train 
went over the crossing witness looked through his gang¬ 
way and saw the Ford down the road. Witness thought he 
was out in the field; could not tell how far away he was. 
His lights were facing me straight. After w^ went over 
the crossing and stopped, the engineer had his [hand on the 
brake valve, and it was still exhausting when [the automo- 
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bile hit the train. He had his head out of the cab window, 
looking back on the right side of the train, facing the road 
coming from Manassas. Witness was on the opposite side. 
After going to the crossing with the engineer they went 
back to the train and gave a distress signal to the crew 
to call them to the crossing. 

On redirect examination witness testified that the head¬ 
light on the engine was all right and was burning. It had 
been turned on sometime before the accident when it got 
dark, and had not been turned off. There were three lights 
in the cab of the engine. 

On recross-examination witness testified that the engine 
and four cars had passed over the crossing at the time of 
the accident. The automobile hit the fifth car. We had 
electric headlights, and they were facing the west towards 
Harrisonburg. Thev did not face the crossing or the road- 
wav from Manassas. There is nothing but a field there 
and only a fence between the track and the highway. There 
are not enough trees there he did not think to obstruct the 
view. The way the valve went off on the engine after we 
stopped you could have heard it a mile. 

Thereupon the defendant, in order further to maintain 
the issues on its part, called as a witness R. C. Gerber, 
who, being first duly sworn, testified in substance, 
95 on direct examination, as follows: 

That he was the flagman of the train; that he was 
in the caboose when the accident occurred, 35 or 40 car 
lengths from the crossing; that the train had been standing 
for about two minutes and a half before the distress signal 
was blown, which was the first he knew of a collision hav¬ 
ing occurred at the crossing. The cars average about 40 
feet to the car. After arriving in Manassas yard the en¬ 
gine was disconnected and went to the coal bin for coal. 
Witness went along with the engine. We then went to the 
west storage track to get a set of camp cars. They had left 
the train on the main line alongside the west storage track. 
They picked up a bunch of cars in there axis set six camp 
cars over on the left leg of the “Y”. They then came out 
with the engine and hooked up to the train, and we pulled 
down with the train and backed in on the “Y” and picked 
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up the six camp cars. The train pulled off of the “Y” on 
the main line, passed the switch and stopped jto pick up the 
cab which had been left standing on the main line. After 
letting the brakes off of the camp cars Witness walked 
straight across to the main line and let the brakes off of the 
cab as the train started out of the “Y”, and it had dropped 
down the main line track by the time the switch was thrown. 
Just about the time the train stopped, the cab coupled to 
the train and the brakeman coupled the air hose and high¬ 
balled the engineer. By high-balling is meant giving the 
signal to proceed. Witness then went into the cab and just 
about that time a succession of short blasts pf the whistle 
was given which indicated there was something wrong in 
the train. Witness remained at the rear but |the conductor 

and brakeman immediately went back. The tk-ain had been. 

* 

standing possibly a minute and a half before! witness gave 
the proceed signal. After giving the proceed signal wit¬ 
ness turned and went into the cab and possibly a minute 
thereafter the distress signal was bloivn. The cab 
96 and the train stopped. All we had to d|o then was to 
couple the air hose and give the signal to go ahead. 

Witness was then shown defendant’s Exhibit No. 1, and 

explained the movements of his train after ijt entered the 

vard. 

* 

Witness further testified that after getting the engine 
loose we took it to the coal .sliute, and then cpme back and 
went down to the storage track indicated on tjlie plat; then 
coupled up to a bunch of cars, about 16, and!took and set 
them over on the other side of the “Y” switch, and left 
the six camp cars there. They then put the other cars 
back on tlie storage track and came out and hooked up to 
the train and pulled the whole train down on the main line 
bevond the switch and backed into the left! side of the 

& i 

“Y” and picked up the six camp cars. They then pulled 
out of the “Y” on to the main line beyond the switch, and 
witness let the brakes off of the caboose and while the train 
was moving out of the switch the caboose wa|s moving to¬ 
wards the same point, on the main line track, j It was dark, 
and witness could not tell at that time if thp engine and 
some of the cars were over the highway crossing. So far 
as he can remember, railroad signs are located on both 
sides of the track at the crossing, and he is sure they were 
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there at the time !of the accident. The printed matter on 
the signs is “Railroad Crossing, Slow Down 5 Miles, Vir¬ 
ginia Law.” Thereupon witness was shown by counsel for 
defendant a picture of the sign at the crossing and stated 
it was a picture of the character of the sign that was on 
that crossing. Asked whether there was any such sign on 
the other side of the crossing, was the crossing protected on 
both sides, witness answered “Well, if it was not, some¬ 
body must have taken it awav from there, because tliev 
have always got them on both sides of the track. Whether 
I noticed that in particular 1 cannot say.” 


On cross-examination witness testified that on the dav of 
the accident his train had left Alexandria and gone to 
Manassas and turned off at that point on the Har- 
97 risonburg branch. Tliev left their train on the liar- 
risonburg branch after crossing the switch from the 
main line, a distance of about 85 car lengths from the 
switch at the “Y”. After getting coal we switched the 
camp cars with other cars from the storage track over on 


the other track of the “Y”, where we left the camp cars 
and took the rest of the cars which had been ahead of 
the camp cars, back to the west storage track. Then the 
engine was hooked to the train, which had about 30 or 31 
cars in it, and it was pulled out of the main track to Har¬ 
risonburg, passed the switch, backed in on the “Y” and 
took hold of the camp cars. We took the whole train of 
31 cars in on the “Y” to get the camp cars, with the ex¬ 
ception of the caboose, which we left setting on the main 
line here (indicating on plat). The camp cars were billed 
to Strasburg. We could not have left half a dozen cars in 
the train attached to the caboose, and then gone in and 
gotten the camp cars and come back and hooked up to the 
rest of the train, because we have to have the camp cars 
at the rear end of the train. That is our instructions, and 
it did not make any difference whether we were going to 
haul them to the end of the line or not. I am the flagman, 
and it is my duty to protect the rear end of the train. The 
brakeman does whatever work he is required to do by the 
conductor, who is the boss. 


Thereupon the defendant, further to maintain the issues 
on its part joined, called as a witness Joseph Tenchert, 
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who, first being duly sworn, testified on direct examination, 
in substance, as follows: 

That he had taken various photographs at and in the 
vicinitv of the railroad crossing at Manassas! and identified 
said photographs, which were introduced in evidence as 
Defendant’s Exhibits Numbers 2, 3 and 4. fitness marked 
on the pictures the various distances from tlie crossing the 
camera was at the time the pictures were taken. These 
distances were measured by a surveyor in the presence of 
the witness with a steel tape. All of said pictures were 
taken March 3, 1930. Witness noticed the signs along the 
high wav towards the crossing. The little diisc sign in the 

C 1 i I w 

extreme right of picture No. 3 had the words on it 
98 “Railroad Crossing”. Another sign| said “Stop, 
Look, Listen”. I cannot read what ii on the third 
sign. There are three signs on the right hand side and three 
on the left hand side of the crossing. 

On cross-examination witness testified that Picture No. 
3 shows three signs. These signs were in place when the 
pictures were taken, which is the only time witness was at 
the crossing. He does not know if they were there at the 
time of the accident. 

i 

Thereupon the defendant, further to maintain the issues 
on its part joined, called as a witness Jame^ R. Latimer, 
who, being first duly sworn, testified on direct examina¬ 
tion, in substance, as follows: 

That lie is a civil engineer and on March j>, 1930, while 
in the employ of the defendant, he made a susrvey and cer¬ 
tain measurements at and in the vicinity of the railroad 
crossing at Manassas. Witness identified aj plat (subse¬ 
quently offered in evidence as Defendant’s Exhibit Num¬ 
ber 5) and testified that the measurements w l ere taken by 
a regular surveying instrument, a 100-ft. steel chain, and 
that the map was made by plotting those measurements to 
scale. The witness further testified that among the meas¬ 
urements which he took, as shown on the f>lat, was the 
distance from the center of the railroad track to the point 
where the inside of the curve begins on the South side 

• i 

of the highway and that the said distance is 1|13 feet. The 
witness also testified that the distance from jthe disc sign 
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on the opposite side of the curve to the center of the track 
is 287 feet and that practically three-fourths of the rail¬ 
road crossing is visible from that distance. It would be 
visible even from the center of the highway at that point, 
and over the middle of the right half of the highway all 
the crossing would be visible from that point. Witness 
used a surveyor’s transit in making his measurements and 
observations. 

On cross-examination witness testified that the paved 

portion of the highway is 18 feet wide. It is 24 feet wide 

from fence to fence. The railroad crosses the high- 

09 way from southeast to northwest. He determined 

where the curve began and its defalcations around 

the entire curve bv his field survev. He made his estimate 

» • 

bv determining the segment of the curve. 

Thereupon the defendant, further to maintain the issues 
on its part joined, called as a witness Raymond Bly, who, 
being first duly sworn, testified on direct examination, in 
substance, as follows: 

That he was the conductor in charge of the train which 
was obstructing the high wav when the accident occurred; 
that he knew nothing of the accident until the distress 
whistle was blown; that he did not see the automobile 
coming around the curve before the accident; that after 
the train pulled out of the “Y”, having connected six camp 
cars to the end of it, and stopped on the main line, it could 
not have been over three minutes before he gave the en¬ 
gineer the signal to proceed. Asked what the engineer did, 
witness answered!: u He blowed off the brakes for a signal 
to go ahead.” 

Witness further testified that the line of the railroad on 
which the collision occurred runs from the Potomac Yards 
to Harrisonburg for freight trains; that trains other than 
local trains operate on that line. 

On cross-examination witness testified that a local train 
is distinguished from a regular train, or a through train, 
in that it stops at all stops, and a through train does not; 
that a freight train that runs 130 miles and picks up freight 
cars and discharges them at every principal station would 
be a local train; that he would not call this train he was 
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on a local train but would call it a through train, the train 

* that runs to Harrisonburg; that on this line fhere are both 
local trains and through trains, but that the! train he was 
operating was a through train. They had $7 cars in the 
train, not counting the caboose. The witness was shown 
the plat of the railroad yards at Manassas! (Defendant’s 

Exhibit Number 1) and testified that to the left side 

* 100 is the main track of the main line running South; 

that there are two tracks,—one, the ! main line or 
West, then another track which you may call g side track or 
storage track, and the “Y”; that they picked up six camp 
cars out of the side track and set them oveii in the “Y”; 
that they cut off here (indicating) to clear the switch, came 
in here and got the camp cars, and set them in the leg of 
the “Y”, came back and pulled up the train jand pulled on 
down the main line and back in and got the camp cars and 
pulled out and dropped the cab back; that after the train 
crossed the track it was about three minutes before this 
accident occurred, that it was not a bit longer than that, if 
it was that long; that camp cars are cars us^d by the car¬ 
penter gangs and bridge builders; that some are ordinary 
box cars and some are old coaches. 

i 

Thereupon the defendant, to further maintain the issues 
on its part joined, called as a witness Josiah J. Stickley, 
who testified that lie was the brakeman of the frain involved 
in the accident on the evening of November 18, 1928. Wit¬ 
ness then detailed the movement of his engjne and train 
prior to the accident in the same manner as explained by 
the witnesses Garber and Blv. He then explained that 
their method of operation was for the purpose of placing 
the camp cars at the rear of the train. He tjien testified: 

f When the train pulled out of the side trdck on to the 

main line, witness threw the switch that led into the “Y” 
and the flagman went over and took the brake off of the 
cab so that the cab followed right down and coupled to the 
train after passing the “Y”. Witness coupled the air 
hose of the cab to the train and stepped out ^ind gave the 

* engineer the proceed signal, which they call |the highball; 
that it would not be over a minute from the j time the cab 
coupled to the train and he coupled the air hpse and gave 
the engineer the signal to proceed; that as| soon as the 
train cleared the switch the cab was right there almost at 


i 
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the same time. That after giving the signal to pro- 

101 ceed witness went in the cab, and the accident must 
have happened right then because the engineer blew 

successive blasts to not if v us something was wrong. Wit- 
ness immediately went forward and found the wreck at the 
highway crossing. An automobile had hit the fifth car 
from the engine, which was a stock car. When the train 
came out of the “Y” on to the main line and stopped and 
the caboose was attached to the end of it, it just cleared 
the switch by the least bit. I did not know but I would 
imagine that the other end of the train at that time would 
be over the highway crossing. The train was long enough 
to reach that distance. 

Thereupon the counsel for the defendant announced that 
he had closed his case. 

Whereupon the plaintiffs in order further to maintain 
the issues on their part joined, called as a witness in rebut¬ 
tal David G. Morris, who, being first duly sworn, testified 
on direct examination, in substance, as follows: 

That he is manager of the Central Auto Works, of Wash¬ 
ington, l). 0.; that in the latter part of November, or the 
beginning of December, 1928, he was instructed by the In¬ 
surance Company which he represents to go to Manassas 
and appraise the value of the automobile of the Plaintiff 
John W. Sisson, which had been in a collision at the rail¬ 
road crossing; that he made an examination of the auto¬ 
mobile and that there was no apparent damage to the auto¬ 
mobile from the front seat back, that from the rear doors 
back the automobile was undamaged and all intact: that 
there was no indentation whatever in the rear part of the 
body of the automobile, that the spare tire was on the back 
of the automobile and the rear bumper and the whole rear 
of the automobile were undamaged. 

Thereupon the plaintiffs, in order further to maintain 
the issues on their part joined, recalled as a witness in 
rebuttal Plaintiff John W. Sisson, who testified on direct 
examination that he saw his automobile, after the accident, 
in a garage at Manassas; that he looked the auto- 

102 mobile over very carefully and that he failed to dis¬ 
cover any indentation in the rear of the automobile. 
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Thereupon plaintiffs, in order further to I maintain the 
issues on their part joined, called as a witness in rebuttal 
Colonel Harrison Brand, Jr., who testified on; direct exam- 
ination that he was an Army Engineer; that he twice 
visited the place where the accident occurred; that on the 
first trip, he with another engineer, made a plat of the road 
and the railroad, at and near the crossing, ind that they 
took measurements at that time to ascertain where the 
curve began, measuring from the rails. 

Witness was then asked to state what he did in the matter 
of measuring to determine the distance where the curve 
began, measuring from the railway itself. 

Counsel for the defendant objected on the; ground that 
the testimony was not proper rebuttal and the objection 
was sustained by the Court, to which counsel for plaintiffs 
excepted. 

Thereupon both parties rested. 

i 

Whereupon counsel for defendant moved the Court as 
follows: 

i 

“I move the Court to instruct the jury to return a verdict 
for the defendant in each of the cases, on the grounds here¬ 
tofore stated when the motion was made at tile end of the 

i 

plaintiffs’ testimony; the motion now being based upon all 
of the evidence in the case, and I wish to urge, in support 
of that motion, the proposition of law that the driver of 
this automobile, the plaintiff, was guilty of contributory 
negligence and that his negligence was the proximate sole 
cause of the accident, and that the defendant was not guilty 
of any negligence.” 

i 

The Court stated that he would rule on the motion tomor¬ 
row morning. Thereupon the Court adjourned until the 
following day at 10:00 o’clock A. M. I 

On Friday, March 11,1932, at 10:00 o’clock, M., imme¬ 
diately upon the jury taking their seats, land without 
103 further discussion of the matters with counsel, the 
Court instructed the jury as follows: 

Ladies and gentlemen of the jury, in these five cases 
which you have been trying, the claim of the plaintiffs is 

6—5827a I 




i 


i 


82 


J. w. sissox et al. vs. southern RY. CO. 


based upon negligent acts of the defendant; that is, the 
failure of the defendant to exercise the proper care under 
the circumstances. 

The acts of negligence charged are, first, that at the time, 
and so forth, it negligently, wilfully and completely ob¬ 
structed the highway by standing one of its freight cars for 
an unlawful period of time on the railway tracks crossing 
the highway. There is no evidence to show that it did 
stand its train across the highway for an unreasonable 
period of time. 

The declaration further charges that the defendant also 
negligently and wilfully failed, through its agents, servants 
and employes, to display at said crossing any light or lights 
or other discernible signals of any kind whatsoever as a 
warning to the plaintiffs of said obstruction. I do not find 
that there is anything to show that it was under any duty to 
place any signs or lights. These railroad employes have 
the right to assume that anyone driving on that road with 
lights would see the obstruction and bring the car to a stop. 

It is therefore my duty in each of these cases to direct 

vou to return a verdict for the defendant. I take it vou 
* * 

except to that? 

Counsel for Plaintiffs: Yes, sir. 

The jury thereupon, at the direction of the Court, re¬ 
turned a verdict in favor of the defendant in each of said 
five cases. 

The exceptions to the prayers as hereinbefore indicated 
were then and there allowed and duly noted upon the 
minutes of the Court. 

Be it remembered that the foregoing comprises the sub¬ 
stance of all the testimony in this case and of all of the 
proceedings in the trial of said case, and of all the excep¬ 
tions reserved by the plaintiffs and allowed by the Court, 
before the jury retired and noted upon its minutes, and 
counsel for plaintiffs then and there prayed the 
104 Court to sign this its Bill of Exceptions, to have the 
same force and effect as if said exceptions had been 
separately and severally set out in separate Bills of Excep¬ 
tions, and at the request of counsel the same is accordingly 
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signed and made a part of the record in this! case, now for 
then, this 27th day of October, A. D. 1932. 

JENNINGS BAILEY, 

Justice. 

Approved. 

McCUMBER, REYNOLDS, BRAND & 

REDMOND, 

Attorneys for Plaintiffs . 

i 

No objection as to form and contents. 

HAMILTON & HAMILTON, 

Attys. for Defendant . 

! 

104 V> [Endorsed:] At Law. Nos. 77101, 77102, 77103, 

77104 and 77105. In the Supreme Court of the Dis¬ 
trict of Columbia. John W. Sisson et al., plaintiffs, vs. 
Southern Railway Co., defendant. Bill of Exceptions. 
McCumber, Reynolds, Brand & Redmond, A^ orne y s for 
Plaintiffs, Investment Building, Washington,! D. C. Court 
of Appeals, District of Columbia. Filed 0ct. 28, 1932. 
Henry W. Hodges, Clerk. 1 

105 In the Court of Appeals of the District of Columbia. 


No. 5827. 

I 

j 

John W. Sisson, Plaintiff, 
vs. 

i 

Southern Railway Company, Defendant. 
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No. 5830. 


John Link, by His Guardian, William L. Hinds, Plaintiff, 

vs. 

Southern Railway Company, Defendant. 

No. 5831. 


Robert W. Sisson, Infant, by His Next Friend, John W. 

Sisson, Plaintiff, 

vs. 

Southern Railway Company, Defendant. 

Stipulation. 


It is hereby stipulated by counsel for the respective 
parties that the following matter referred to in the desig¬ 
nation of record be not printed as part of the tran- 
106 script of record in the above-entitled causes: 

Item 2.—Bills of Particulars. 

Item 3.—Motion to strike certain items from Bills of 
Particulars. 

Item 4.—Memo.: Order on Motion to strike items from 
Bills of Particulars. 

McCUMBER, REYNOLDS, BRAND & 
REDMOND, 

McCUMBER, REYNOLDS, BRAND & 
REDMOND, 

Attorneys for Appellants , 

Investment Building , 

Washington , D. C . 
HAMILTON & HAMILTON, 
HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

Attorneys for Appellee , 

Union Trust Building , 

Washington , D . C. 


December 1st, 1932. 


107 


[Endorsed:] Nos. 5827, 5828, 5829, 5830, 5831. 
John W. Sisson et al., appellants, vs. Southern Rail- 
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way Company, appellee. In the Court of Appeals of the 
District of Columbia. Stipulation. Law Qffices McCum- 
ber, Reynolds, Brand and Redmond, Investment Building, 
Washington, D. C. Court of Appeals, District of Columbia. 
Filed Dec. 1,1932. Henry W. Hodges, Clerkj. 

| 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5827. John W. Sisson, appellant, vs. Southern Rail¬ 
way Company. No. 5828. Mary Baker Link;, appellant, vs. 
Southern Railway Company. No. 5829. j William R. 
Strong, Appellant, vs. Southern Railway Company. No. 

5830. John Link, Infant, by His Guardaip, William S. 
Hinds, appellant, vs. Southern Railway Conipany, and No. 

5831. Robert W. Sisson, Infant, by His Nexj; Friend, John 
W. Sisson, appellant, vs. Southern Raihyav Company. 
Court of Appeals, District of Columbia. jFiled Oct. 28, 
1932. Henry W. Hodges, Clerk. 
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APPEALS FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA j 
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BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

This is a joint brief filed on behalf of the Appellants 
(the Plaintiffs below) who appeal from a judgment en- 

i 

i 

i 

i 


i 

! 
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tered in the Supreme Court of the District of Columbia, 
following a directed verdict in favor of the Appellees 
in actions for personal injuries, which were consoli¬ 
dated for trial. 

The Appellants, Robert W. Sisson, John Link and 
William R. Strong, minors, in their declarations by 
their next friends, claimed damages for injuries sus¬ 
tained on the night of November 18, 1928, when the 
automobile in which thev were riding collided with a 
freight car which, as part of a standing train of the 
Appellee, was obstructing the public highway, known 
as Route 28, approximately a mile beyond the corpo¬ 
rate limits of the town of Manassas in the State of Vir¬ 
ginia. The declarations alleged negligence on the part 
of the Appellee in failing to give warning of the 
obstruction. 

In the declarations of John W. Sisson and Marv 

•• 

Baker Link, damages were claimed by the former for 
the destruction of his automobile and by both Appel¬ 
lants for reimbursement for financial expenditures 
made necessarv bv them because of the accident for 
the medical, surgical and hospital treatment of their 
minor sons. 

On the night of November 18, 1928, at about 9:30 
o’clock, Appellants Robert W. Sisson, John Link, Wil¬ 
liam R. Strong and another boy, all students at 
Swaverly School at Manassas, left the school in an 
automobile for a ride in the country. After passing 
through Manassas they had proceeded along the high¬ 
way, Route 28, in a westerly direction, and just as they 
rounded a long curve in the road thev observed tlu* 
freight car obstructing the crossing. The driver, 
Robert Sisson, was unable to stop the automobile be¬ 
fore it collided with the freight car and in the collision 
all three of these Appellants were seriously injured. 
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For the purpose of showing the topography; and sur¬ 
roundings at and near the crossing at the time of the 
collision, Appellants submitted in evidence! various 
photographs. 

One of these photographs (Plaintiffs’ Exhibit No. 1) 
shows an elongated curve in the highway, approaching 
the crossing from Manassas, which from Plaintiffs’ 
testimony was shown to begin 1064 feet from the 
crossing (R. 66) and to end 85 feet 9 inches from the 
near rail of the railroad track (R. 61). 

Another photograph (Plaintiffs’ Exhibit j No. 7) 
shows a disc railroad warning sign 289 feet from the 
crossing and located 17 feet off to the right of the high¬ 
way. The photograph shows this sign to be njot in an 
upright position but to lean at a considerable angle 
a wav from the highwav and further shows that the 
sign does not face the used highway but another road 
which had been abandoned for travel when the new 

j 

highway was built some years before (R. 62). j It will 
be noted that this photograph was taken on December 
19,1928, one month after the accident occurred i(R. 47). 

Plaintiffs’ Exhibit No. 16 shows the position! of this 
disc sign as photographed ten months later, on October 
29, 1929 (R. 68). The sign is here shown as facing the 
traveled highway and this photograph also shows an 
additional square warning sign attached to the fence at 
the right of the highway and several yards j distant 
from the disc sign. It will be noted that this; square 
warning sign does not appear in the photograph taken 
one month after the accident (Plaintiffs’ Exhibit No. 
7) referred to heretofore. 

Defendant’s Exhibit No. — is a photograph showing 
both the square and disc warning signs attache^ to the 
same standard which is set close up against the fence 
at the right of the highway. This photograph was 
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taken in March, 1930, one year and five months after 
the accident (R. 48). A comparison of this photograph 
with Plaintiffs’ Exhibits Nos. 7 and 16 obviously shows 
that the square warning sign was set up and the posi¬ 
tion of the disc sign changed after the collision oc¬ 
curred at this crossing (R. 62, 64). 

Another photograph (Plaintiffs’ Exhibit No. 5) 
shows the only other sign of warning to travelers ap¬ 
proaching from Manassas. This is a cross-arm sign, 
located off to the left of the highway, within a few feet 
of the track and on the railroad right of way. This 
sign would not come within the radius of light from an 
automobile approaching from Manassas until it had 
rounded the curve and come close up to the railroad 
tracks. 

This photograph (Plaintiffs’ Exhibit No. 5) also 
shows a row of cedar trees at the right of the crossing, 
which would in part obstruct the view of a train stand¬ 
ing on the tracks beyond the crossing. 

The crossing was not protected by gates or auto¬ 
matic signals and there were no lights or other signals 
or warnings whatever displayed at the said crossing to 
give warning of the obstruction. The testimony 
showed that Plaintiffs, Sisson (the driver) and Link, 
had never been over the road before; that Strong had 
been over the road onlv once while a visitor in Manas- 
sas a year before, riding on a truck with a load of other 
boys en route to a ball game; that the three boys had 
been at school at Manassas for only two months prior 
to the accident; that they were strangers to the sur¬ 
rounding country and had no knowledge whatever that 
they were approaching a railroad crossing. They all 
testified they saw no warning signs and that no bell 
was rung or whistle blown as the automobile ap¬ 
proached the crossing and that they were proceeding 
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within the legal speed limit, at from 30 to 35 itiiles per 
hour (R. 49, 53, 61, 66). | 

At the close of the Plaintiffs’ cases Defendant moved 
for a directed verdict on the ground that Plaintiffs had 
failed to establish negligence on the part of Defendant, 
and on the further ground that Plaintiffs themselves 
were negligent. This motion was overruled by the 
Court. 

Thereupon Defendant presented testimony by its 
employees in charge of the train, with respect to the 
details of the switching operations, which resulted in 
obstructing the crossing. As to the length of time the 
obstruction continued there was conflict in Defendant’s 
testimony and the time was variously stated as being 
from one to three minutes (R. 69, 78). Defendant’s 
witnesses admitted that no lights or other kind pr char 
acter of warning were displayed at this crossing or 
elsewhere to give warning of the obstruction |(R. 70, 
73), and it was uncontroverted by any testimony that 
no bell was rung or whistle blown as a warning; during 
the period of the obstruction , notwithstanding t[he alle¬ 
gations in Defendant’s plea that the bell was rung con¬ 
tinuously during the switching operations. Defend¬ 
ant’s testimony showed that the headlight on the 
engine was burning but that the engine and fofar cars 
were beyond the crossing and the automobile collided 
with the fifth car of the train (R. 74). That thpse four 
cars and engine would place the engine light 246 feet 
beyond the crossing (R. 71). That the railroad track 
crossed the highway at a direct right angle, and at no 
time would the engine light be shining toward the auto¬ 
mobile rounding the curve from Manassas (R. 74). 

One of Defendant’s witnesses, the fireman bn the 
train, testified that he was seated in cab of the en- 
gine, on the right, facing the road from Manassas, and 
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saw the lights from an automobile as it rounded the 
eurrve just before the accident; that from his position 
the automobile seemed out in the field; and the testi¬ 
mony shows that he did not blow the whistle or ring the 
bell to give warning of the obstruction (R. 73). 

At the close of the entire case Defendant again 
moved for a directed verdict, which motion was 
granted (R. 81). 

Thereafter, Appellants filed a motion for a new 
trial, which was denied and judgment entered for 
Defendant. 


ASSIGNMENT OF ERRORS. 


The Appellants assign as errors committed by the 
Trial Court the following: 

1. The Court erred in sustaining the objection of the 
Defendant to the following question, asked by counsel 
for Plaintiffs, on the direct examination of witness 
Colonel Harrison Brand, Jr.: 


“You may state what you did in the matter of 
measuring to determine the distance where the 
curve began, measuring from the railway itself.” 


2. The Cburt erred in refusing to give the following 
instructions to the jury, as requested by counsel for 
the Plaintiffs: 


“The Court instructs you that a person driving 
an automobile on a dark night, on a country road, 
has a right to assume that the roadway is open, 
unless there is something to give him warning that 
it is closed.” 


3. 


The Court erred in refusing to give the following 
instruction to the jury, as requested by counsel for the 
Plaintiffs: 


4 ‘The Court further instructs you thdt while 
persons using a public highway are undeif a duty 
to avoid railway cars crossing it, and to Exercise 
such care to that end as the circumstances make 
necessary, the railroad company in movingjits cars 
across the highway is in turn bound to observe 
reasonable care toward those who, while traveling 
on the highway are obliged to pass over the rail¬ 
road tracks; and that the right of a railroad com¬ 
pany to use its tracks for the movement of cars 
and engines is no greater before the law than the 
right of an individual to travel upon a highway ex¬ 
tending across railroad tracks. Both railroad 
companies and travelers upon intersecting high¬ 
ways are charged with the mutual duty of keeping 
a careful lookout for danger, and both ipust use 
the degree of diligence, a prudent man would exer¬ 
cise under the circumstances.’ 7 


4. The Court erred in refusing to submit to tjh'* i”rv 
any question of negligence on the part of file De¬ 
fendant. 

5. The Court £rred at the close of the evidence in 
each of said cases in instructing the jury as follows: 


“The acts of negligence charged are, first, that 
at the time, and so forth, it (the Defendant) neg¬ 
ligently, willfully and completely obstructed the 
highway by standing one of its freight car$ for an 
unlawful period of time on the railway! tracks 
crossing the highway. There is no evidence to 
show that it did stand its train across the highwav 
for an unreasonable period of time.” 


6. The Court erred at the close of the evidence in 


instructing the jury as follows: 


“The declaration further charges that the De¬ 
fendant also negligently and willfully ! failed, 
through its agents, servants and employees,! to dis- 



play at said crossing any light or lights or other 
discernible signals of any kind whatsoever as a 
warning to the Plaintiffs of said obstruction. I 
do not find that there is anything to show that it 
was under any duty to place any signs or lights. 
These railroad employees have the right to assume 
that anyone driving on that road with lights would 
see the obstruction and bring the car to a stop.” 

7. The Court erred at the close of the evidence in 
each of said cases in directing the jury to find a verdict 
for the Defendant. 

8. The Court erred in his decision overruling Plain¬ 
tiffs ’ motion for a new trial, as follows, to-wit: 

“The Defendant did negligently and willfully 
obstruct said public highway * * * by standing 
one of its freight cars for an unlawful period of 
time on the railroad tracks crossing said highway 

* * * and did also negligently and willfully fail 

* * * to display at said crossing any light, or 
lights, or other discernible signals of any kind 
whatsoever as a warning, etc.” 

9. The Court erred in his decision overruling Plain¬ 
tiffs’ motion for a new trial, as follows, to-wit: . 

“As to the first charge of negligence, it is clear, 
I think, that the pleader intended to charge a vio¬ 
lation of the Virginia statute prohibiting the ob¬ 
struction for a longer period than five minutes. 
There is no evidence to sustain this, nor to show 
any unreasonable or unlawful obstruction.” 

10. TIiq Court erred in his decision overruling Plain¬ 
tiffs' motion for a new trial, as follows, to-wit: 

“As to the second charge, there is no question 
that there was the usual cross-arm sign near the 
track. ’ ’ 


9 




l 

l 


11. The Court erred in his decision overruling Plain¬ 
tiffs’ motion for a new trial, as follows, to-wit:j 


“It does not appear that there was any duty on 
the part of the Defendant company to maintain 
other signals, nor that it would have the power to 
place signals along the highway not on tlie prop- 
ertv of the Defendant.” 


12. The Court erred in his decision overruling Plain¬ 
tiffs* motion for a new trial, as follows, to-wit:| 


“I think that under the authorities therej was no 
duty imposed upon the Defendant to liavp lights 
upon the sides of its cars or to have employees 
stationed at the crossing with lights during! switch¬ 
ing operations.” j 


13. The Court erred in his decision overruling Plain¬ 


tiffs' motion for a new trial, as follows, to-wit: ! 

! 

i 

“Whether or not the switching might have been 
possibly carried out without obstructing tlie high¬ 
way is immaterial. The declarations are not based 
on any allegation of this kind.” 


14. The Court erred in his decision overruling Plain¬ 
tiffs’ motion for a new trial. 

15. The Court erred in that the verdict and thie judg¬ 
ment in said cases are contrary to the law and the 


evidence. 

16. The Court erred in entering judgment in favor 
of the Defendant and against each of said Plaintiffs. 

17. The Court erred in other respects apparent of 


record. 


i 


i 

i 

i 


i 
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ARGUMENT 


We believe it would be conducive to a clearer under¬ 
standing of Appellants' contention in this appeal, if, 
before discussing the several assignment of errors, we 
call attention to the view of the Trial Court as to the 
law applicable to cases of collision of automobiles with 
obstructions by railroad companies at highway cross¬ 
ings, as evidenced by the Court's instruction to the 
jury and to point out what we contend to be the law in 
respect to liability for such collisions and also what we 
do not claim in this case. 

In view of the fact that in its instruction to the jury 
directing a verdict for the Defendant, the Court below 
made no reference whatever to the dangerous charac¬ 
ter of this crossing in the night time, to the fact that 
this was a Well-traveled countrv highway, to the fact 
that the driver was wliollv ignorant that he was in the 
vicinity of a railroad crossing, to the fact that on this 
elongated curve the headlights of an automobile would 
not pick up the obstruction until within a short distance 
from the crossing, but confined his charge in effect to 
the simple proposition that it was the duty of the 
driver to so operate his automobile as to avoid a col¬ 
lision, it is clear that as viewed bv the Court the duty 
to avoid a collision rested solelv on the driver and the 
Defendant was justified in assuming that the driver 
would so operate his car as to anticipate and avoid any 
possible danger. 

This charge, Assignment of Error No. 6, can have 
no other meaning. After reciting Plaintiffs’ charge 
“that the Defendant negligently and willfully failed to 
display at such crossing any light or lights or other 
discernible Signals of anv kind whatsoever,” the Court 
l>roceeds: 
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“These railroad employees have the right to as¬ 
sume that anyone driving on that road with lights 
would see the. obstruction and bring the jcar to a 
stop.” 

! 

Plaintiffs’ whole case rests upon this charge. If it 
is the law that there is no obligation resting ijipon the 
Defendant, no matter how dangerous the situation cre¬ 
ated by its act, to exercise any care to avoid ihjury in 
such a situation, then Plaintiffs have no case! and all 
the other assignment of errors are unimportant and 
immaterial. 

We do not for a moment contend that where a rail¬ 
road company is guilty of negligence in obstructing a 
highway without giving warning to the traveling pub- 
lie, the driver of an automobile can recover if by the 
exercise of reasonable care he could have seen| the ob¬ 
struction in time to stop and avoid the collision. Our 
contention is that where railroad employees knjow that 
the obstruction which they place across the highway is 
just beyond a curve, so that the lights of an autpmobile 
proceeding at a reasonable speed will not pick up the 
obstruction until dangerously near it, and knowing 
that drivers unacquainted with such railroad crossing 
mav be using that high wav, it becomes the duty of 
those employees while so obstructing the highway at 
such a place and on a dark night to exercise sojme rea¬ 
sonable degree of care to give warning of the thuiS'er, 
either by the blowing of the whistle, the ringing of the 
bell, or the display of a light at the crossing, during the 
period of the obstruction. We submit that thi Court 
below was in error in the case at bar in placing the 
entire burden of avoiding injury upon the highway 
travelers. 

I. The Court erred in sustaining the objecting of the 
Defendant to the following question, ashed by counsel 


ll! 

for Plaintiffs , o>/ the direct examination of witness Col¬ 
onel Harrison Brand, Jr.: 

“You may state what you did in the matter of 
measurement to determine the distance where the 
curve began, measuring from the radway itself.” 

This objection was based on the ground that it was 
not proper rebuttal evidence. 

The question as to the actual distance from the end of 
the curve to the railroad track was material as showing 
whether or not the automobile could have been stopped 
in time to avoid the collision, after its lights had picked 
up the obstruction at the crossing. One of Plaintiffs’ 
witnesses testified that he made an actual measurement 
by tape line, with the use of stakes driven in a straight 
line along the edge of the highway, and that the dis¬ 
tance from the near rail to where the curve began was 
85 feet, 9 inches (R. 60). Another of Plaintiffs’ wit¬ 
nesses testified that he took a similar measurement, but 
without the use of stakes, and that the distance was 89 
feet (R. 67). Witness Latimer was called by De¬ 
fendant as an expert engineer and on direct examina¬ 
tion exhibited a map which he had drawn and stated 

that he took measurements bv a transit and a 100-foot 

• 

steel chain; that the map was made by plotting those 
measurements to scale, and he testified that the dis¬ 
tance from the end of the curve to the railroad track 
was 113 feet. On cross-examination he testified that he 
made his estimates as to distance bv determining the 
segment of the curve. No one other than an expert en¬ 
gineer could meet this wholly new evidence, and there¬ 
fore Plaintiffs called Witness Brand and established 
his qualifications as a civil engineer for the purpose of 
showing that said measurements established bv deter- 
mining the segment of the curve were incorrect. 
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Plaintiffs submit that this would have been proper re¬ 
buttal evidence. 

If the Court in declaring in its instruction to the jury 
that “these railroad employees have the rigl^t to as¬ 
sume that anyone driving on that road with lights 
would see the obstruction and bring the car to & stop,” 
based its decision on the testimony of Witness Latimer 
that the distance from the end of the curve to the rail¬ 
road track was 113 feet, ignoring the testimony of 
Plaintiffs’ witnesses, Plaintiffs contend that the re- 
fusal to admit the testimony of Witness Brand was 
material error. If, however, the Court’s decision was 
based, as seems clearly to have been the case, lipon the 
theory that the driver must at all times so operate and 
control his automobile as to be able to prevent a col¬ 
lision with an obstruction at a railroad crossing, at any 
time and under any circumstances, the sustaining of 
this objection would be immaterial. That thi£ is not 
the law we think is well settled by the authorities, as 
we shall show hereinafter. 

II. The Court erred in refusing to give the following 

I 

instructions to the jury, as requested by conns elf or the 
Plaintiffs: j 


(i The Court instructs you that a person driving 
an automobile on a dark night , on a country road, 
has a right to assume that the roadway is open, 
unless there is something to give him warning that 
it is closed. 

i 

III. The Court erred in refusing to give the follow¬ 
ing instruction to the jury , as requested by counsel for 
the Plaintiffs: j 

“The Court further instructs you that while 
persons using a public highway are under g duty 


i 

! 

I 


i 


i 

i 
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to avoid railway cars crossing it, and to exercise 
such care to that end as the circumstances make 
necessary, the railroad company in moving its cars 
across the highway is in turn hound to observe 
reasonable care toward those ivho, while traveling 
on the highway are obliged to pass over the rail¬ 
road tracks; and that the right of a railroad com¬ 
pany to use its tracks for the movement of cars 
and engines is no greater before the law than the 
right of an individual to travel upon a highway 
extending across railroad tracks. Both railroad 
companies and travelers upon intersecting high¬ 
ways are charged with the mutual duty of keeping 
a careful lookout for danger, and both must use 
the degree of diligence a prudent man would exer¬ 
cise under the circumstances.” 


X. The Court erred in his decision overruling Plain¬ 
tiffs’ motion for a■ new trial, as follows . fo-u'it: 


“As to the second charge, there is no question 
that there was the usual cross-arm sig)i near the 
track.” 


XI. The Court erred in his decision overruling 
Plaintiffs’ motion for a new trial, as follows, to-wit: 


“It does not appear that there was any duty on 
the part of the Defendant company to maintain 
other signals, nor that it would have the power to 
place signals along the highway not on the prop¬ 
erty of the Defendant.” 

• 

XII. The Court erred in his decision overruling 
Plaintiffs’ motion for a new trial, as follows, to-wit: 


“I think that under the authorities there was no 
duty imposed upon the Defendant to have lights 
upon the sides of its cars or to have employees 
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stationed at the crossing with lights during switch¬ 
ing operations.” 

The above assignment of errors we shall discuss to¬ 
e-ether in the interest of brevity as tliev deal with 

w • •> I 

related questions of law and fact. They are based on 
the refusal of the Court to instruct the jury jjis to the 
duty imposed upon railroads and travelers at public 
crossings, and the Court's decision in overruling Plain¬ 
tiffs’ motion for a new trial that Defendant was under 
no duty to place any lights or signals of warning other 
than the usual cross-arm sign near the track, j 
UNDER THE FACTS IN THIS CASE WAS THE 
DEFENDANT RELIEVED OF THE DUTY OF EX¬ 
ERCISING ANY DEGREE OF CARE TO PRE¬ 
VENT A COLLISION AT THIS OBSTRUCTED 
CROSSING ? j 

This collision occurring in the State of Virginia, it is 
unquestioned that the rights, duties and obligations of 
both Plaintiffs and Defendant are governed by the laws 
and decisions of the courts of said State. Neither can 
it be disputed that the common law rule of negligence 
still obtains in said State, nor can it be disputed that 
this common law rule recognizes a mutual dutv to exer- 
cise reasonable care on the part of both travelers on a 
public highway and a railway company crossing such 
highway. 

& i 

The Court below, however, took the position that the 
law imposed no duty whatever on a railway company 
to give any warning whatever where it was obstructing 
a well-traveled public highway on a dark night, land, as 
shown in this case, where on account of a curve the 
obstruction could not be seen until the automobile 
driver was almost upon it. The Court in instructing 
the jury, said: 
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“The declaration further charges that the De¬ 
fendant also negligently and willfully failed * * * 
to display at said crossing any light or lights or 
other discernible signals of any kind whatsoever 
as a learning to the Plaintiffs of said obstruction. 
I do not find that there is anything to show that it 
was under any duty to place any signs or lights. 
These railroad employees have the right to assume 
that anyone driving on that road with lights would 
see the obstruction and bring the car to a stop” 
(R. 82). (Italics ours.) 

Plaintiffs of course do not claim that the care imposed 
on the railway company should necessarily be exer¬ 
cised by the display of signs or lights and the declara¬ 
tions do not so restrict the charge of negligence bv De- 
fendant in the failure to give warning at this crossing. 
They charge that the Defendant was negligent in not 
giving any discernible signals, and “discernible” is 
defined by Webster as “capable of being discerned by 
the senses of the understanding.” Obviously the blow¬ 
ing of the whistle or the ringing of the bell would be 
discernible, and doubtlessly adequate, signals as a 
warning of the obstruction. One of Defendant’s wit¬ 
nesses, the fireman on the engine, testified that he was 
sitting on the left side of the cab ringing the bell as the 
train pulled up to the crossing (R. 73), but the testi¬ 
mony clearly shows that the bell was not rung nor the 
whistle blown as a warning during anv of the time that 
the standing train was obstructing the crossing, which 
time was estimated by Defendant’s witnesses as being 
from one to three minutes (R. 69, 78). The fireman 
further testified that through the gangway of the cab 
he saw the lights of a Ford automobile as it was round¬ 
ing the curve and approaching the crossing from Ma¬ 
nassas (R. 73), but other testimony established the fact 


that the lights this witness observed were those of the 
automobile of the Plaintiffs and that the Ford automo¬ 
bile referred to did not reach the crossing uijitil after 
the collision occurred (R. 55, 56). It was ifncontro- 
verted by any testimony that there was no ranging of 
the bell or blowing of the whistle as a warning of the 
obstruction in the highway, even after the fireman on 
the engine observed the automobile of Plaintiffs round¬ 
ing the curve and approaching the obstruction!. 

When we stop to consider all that was done by the 
Defendant’s employees in the switching operations and 
in connecting up with the caboose, it seems | open to 
reasonable doubt whether in fact the obstruction con- 

I 

tinued for no longer than three minutes; but assuming 
this to be the case it must be borne in mind! that an 
automobile traveling at 35 miles per hour will cover 
7/12ths of a mile in one minute, or 1% miles jin three 
minutes, and as said by the dissenting judge i|n Cleve¬ 
land C. C. & St. L. Ry. Co. v. Gillespie (173 N. E. 708): 

“The crossing was blocked for three minutes 

which in these davs of travel bv automobile is far 

* 

different from the blocking of the highway! against 
travelers in horse-drawn vehicles. * * * The man 
in charge of the train knew that automobiles one 
or two miles away would, if approaching, arrive 
before the crossing would be cleared.” 

Plaintiffs contend that it was the duty of Defendant, 
in the absence of other precautions to prevent injury to 
travelers on the highway, to keep a proper lookout and 
that on perceiving automobiles approaching the cross¬ 
ing to give due warning by bell or whistle and! that its 
failure to do so, under the circumstances of tljis case, 
constituted in and of itself actionable negligence on the 
part of the railroad company. 
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By the instruction above quoted the Court entirely 
discarded the common law rule of the mutuality of 
duty devolving- upon both the railroad and travelers 
on the highway. The Court failed to recognize the 
fact that the crossing was a dangerous one on a dark 
night, being but a short distance beyond a curve, and 
where the driver of an automobile proceeding at a rea¬ 
sonable and lawful speed and without knowledge of 
the crossing, could not see the obstruction until too 
close upon it to avoid a collision. It is fair to infer 
from that instruction that the Court below took the 
position that the duty and responsibility to prevent 
injury in sitcli a case rest solely upon the highway 
traveler. It is evident that the Court in this instruc¬ 
tion based its decision on the obiter dictum of some of 
the courts of last resort as set out in what are gener¬ 
ally known as the “radius of lights cases/’ rather than 
upon the actual facts on which the judgments in those 
cases were based. An examination of those cases will 
clearly disclose unquestioned negligence on the part 
of the plaintiffs therein, and we shall hereinafter show 
that the facts in each and all of said cases were dis¬ 
similar to the facts as established bv the testimony in 

•> •> 

the case at bar. 

That the mutual duty to exercise due care at a rail¬ 
road crossing is imposed upon both the railway com¬ 
pany and the traveler on the highway is well estab¬ 
lished by decisions of the courts of Virginia and other 
States, as well as by the Supreme Court of the United 
States. 

Let us consider some of these decisions by the Courts 
of Virginia: 

“At public crossings the rights of a railroad 
company and of persons on the highway are mu- 
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tual, co-extensive and reciprocal, qualified only by 
the prior right of way of moving trains.? (Italics 
ours.) 

Southern Ry. Co. v. Torian, 95 Va. 453; 

Petersburg R. R. Co. v. Hite, 81 Va. 76j; 

Southern Ry. Co. v. Cooper, 98 Va. 299L 

“A person attempting to cross a railway track, 
and the company owning the railroad, liavje mutual 
and reciprocal duties and obligations and, though 
the train has the right of way, the same degree of 
care and diligence to avoid a collision is due from 
both.” 

Bevel v. Newport News R. Co., 34 W. Vk. 538; 

Wash. Elec., etc., R. Co. v. Zell, 118 Va] 755; 

Marks v. Petersburg R. Co., 88 Va. 3. j 

! 

“Both parties are equally bound to use ordinary 
care, that is, such care as a prudent m^n would 
usually take under similar circumstances,j the one 
to avoid committing, and the other to ^void re¬ 
ceiving, injury.” 

Bevel v. Newport News R. Co., 34 W. Va. 538; 

Marks v. Petersburg R. Co., 88 Va. 3. 

“Both the company and the traveler! on the 
highway are charged with the mutual duty of 
keeping a careful lookout for danger.” 

Marks v. Petersburg R. Co., 88 Va. 3. j 

i 

These decisions not only state the law of "Virginia, 
where the collision occurred, but likewise whatjwe con¬ 
tend to be the law in all jurisdictions. 

In Butcher v. W. Va. R. Co., 37 W. Va. 180, the 
Court held that: ! 

i 

j 

“The rights of a traveler on the highway, at a 
point where it is crossed on the level byj a rail¬ 
road, are subordinate to those of the railroad com¬ 
pany, so far as to require a traveler to give way 


i 

i 


to any train which is in sight or hearing, though 
not in such sense as to give the company the right 
to block up the highway, for this right is only given 
for the purpose of travel, not of storing its cars 
or goods.” (Italics ours.) 

In Toledo W. & W. R. Co. v. Harmon, 47 Ill. 298, 
the Court said: 

“Both parties have the right to pass over the 
roads in the modes adapted to their construction, 
and each is under e<jual and reciprocal obligations 
to observe the rights of the other, and neither can 
willfully, wantonly or negligently endanger , ob¬ 
struct or delay the other in the enjoyment of his 
rights without incurring liability for the injury; 
and each party in the exercise of his right must 
observe the highest degree of prudence, circum¬ 
spection and skill, to avoid the infliction of injury 
to others.” (Italics ours.) 

In Southern Railway Co. v. Posey, 184 Ala. 496, the 
Court declared that: 

“A person about to cross has a right to assume 
that the entire width of the road is in proper con¬ 
dition, as where it does not appear that he knows 
the condition at the crossing or that in darkness 
he cannot see the difficulty which causes the acci¬ 
dent.” 

As said by the Court in Toledo, etc., R. Co. v. Far- 
therton, 11 Ohio Cir. Dec. 253: 

“A person familiar with a dangerous crossing 
who neglects to exorcise any care to ascertain if 
a passing train is near, is guilty of negligence; 
but it would not be contributory negligence in a 
person who was a stranger to the crossing .” 
(Italics ours.) 
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In Washington Gas Light Co. v. Poore, 3 D. |C. App. 
130, the Court said: 

“The presumption of safety to travel; stands 
until knowledge of some fact is shown froih which 
it is reasonable to be inferred that danger exists; 
it will be presumed as a matter of law thajt a per¬ 
son will not knowingly put himself in danger.’’ 

i 

In the case at bar, the Trial Court failed to distin¬ 
guish between a driver who is thoroughly acquainted 

with the railroad crossing and a case in which the 

. . ! 

driver is wholly ignorant of such crossing and has seen 
nothing to indicate to him that he is in the vicinitv of 
a crossing. Equally adverse to the position that the 
duty to avoid a collision rests solely upon the driver, 
or in other words that the driver must at all times so 
operate his automobile that lie can pick up obstruc¬ 
tions and stop in time to avoid a collision, are the fol¬ 
lowing District of Columbia decisions: 


Cap. Traction Co. vs. Cab Drivers, 33 App. D. C. 

332 • j 

Wash. Kwv. & Elec. Co. vs. Cullumber, 39 App. 

D. C. 316; I 

B. & O. B. B. Co. v. Griffith, 35 App. 1). C. 1469; 
Cap. Traction Co. v. Apple, 34 App. D. C. 559; 
Cap. Traction Co. v. ('rump, 35 App. D. C. 169. 

i 

i 

The Supreme Court of the United States lids long 
recognized that the dutv to exercise due care rests 
mutually on the railroads and travelers at crossings. 

In Texas & Pacific By. Co. v. Cody, 166 U. S. 606, 
the Court said: 

i 

“The obligations, rights and duties of railroads 
and travelers upon the highway crossings are mu¬ 
tual and reciprocal, and no greater degree of 
care is required of one than the other. 


I 

i 

i 


i 

! 


i 
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“If a railroad crosses a common road on the 
same level, those traveling on either have a legal 
right to pass over the point of crossing, and to 
require due care on the part of those traveling on 
the other, to avoid a collision.” 

In Delaware L. & W. R. Co. v. Converse, 139 U. S'. 

469, the Court said: 

“While persons using a public highway are un¬ 
der a dutv to avoid railroad cars crossing it and 
to exercise such care to that end as the circum¬ 
stances make necessary, the railroad company in 
moving its cars across a highway is in turn bound 
to observe care towards those who while traveling 
on the highwav either in vehicles or on foot are 
obliged to pass over the railroad tracks; for, the 
right of a railroad company to use its tracks for 
the movement of cars and engines is no greater 
before the law than the right of an individual to 
travel upon a highway extending across railroad 
tracks.” 

In Continental Improvement Co. vs. Stead, 93 U. S. 

161, the Court held: 

“Both railroads and travelers upon intersecting 
high wavs are charged with the mutual dutv of 
keeping a careful lookout for danger; and both 
must use the degree of diligence a prudent man 
would exercise under the circumstances. 

“For, conceding that the railwav train has the 
right of precedence of crossing, the parties are 
still on equal terms as to the exercise of care and 
diligence in regard to their relative duties. The 
right of precedence referred to does not impose 
upon the wagon the whole duty of avoiding a col¬ 
lision. * * * 

“The mistake of the defendant’s counsel con¬ 
sists in seeking to impose upon the wagon too 


exclusively the duty of avoiding collision^ and to 
relieve the train, too, entirely from responsibility 
in the matter. Railway companies cannot expect 
this immunitv so long as their tracks cross the 
highways of the country upon the same leyel. The 
people have the same right on the ordinary high¬ 
ways as the railway companies have to rub trains 
on the railroad.” 

The testimony on behalf of Plaintiffs in the| case at 
bar clearlv establishes the fact that no care was taken 
by Defendant to prevent injury to travelers approach¬ 
ing this crossing and that no warning whatever was 
given that it had on this dark night obstructed the 
crossing with a standing train, a short distancejbeyond 
the curve in the highway. 

| 

“A traveler has a right to rely upon the pre¬ 
sumption that the highway is in a reasonably safe 
condition for travel and free from obstructions, 
and he need not keep his eyes constantly ^xed on 
the road or path, nor look far ahead for defects 
which should not exist, subject to the qualification 
that he uses ordinary care.” 

29 C. J. 699, 700 and cases cited. 

• • • ! 

“A standing train at a public crossing j has no 

precedence over an ordinary traveler, theit rights 
being equal, and each is bound to act with due 
regard to the other and has a right to 'assume 
that the other will be controlled bv such coiisidera- 
tions as would influence the conduct of a man of 
ordinary care and prudence.” 

Williams vs. Chicago, etc., R. Co., 78 N^b. 695, 
701. 

To hold otherwise would be to impose upon tlje trav¬ 
eler the entire burden of using such extraordinary care 

! * 

that he could avoid any danger incurred by the negli- 
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gence of a railroad company at a crossing; that by 
failing to anticipate an unknown danger in the nature 
of an obstructed highway and in taking the necessary 
steps to avoid it lie would himself be guilty of such 
negligence as to bar a recovery for injuries if a col¬ 
lision occurred. We do not believe that that can be 
the law in any jurisdiction and that it is not the law 
as laid down in Virginia and by the Supreme Court 
of the United States we think is obvious from the cita¬ 
tions above quoted. 

4. The Court erred in refusing to submit to the jury 
any question of negligence on the part of the Defend¬ 
ant. 

7. The Court erred at the close of the evidence in 
each of said cases in directing the jury to find a ver¬ 
dict for the Defendant. 

These assignments alleging error in not submitting 
to the jury the question of Defendant’s negligence and 
in directing a verdict for Defendant, being closely re¬ 
lated as to questions of law and fact, we shall consider 
jointly and show that as a matter of fact and law the 
Defendant was not free from negligence. 

Plaintiff’s testimony and exhibits submitted, as hith¬ 
erto referred to, showed that in the night time this 
crossing was a dangerous one. They establish: 

1st: The absence of any warning sign that would be 
likely to be seen by strangers to the crossing, ap¬ 
proaching from Manassas, on a dark night. 

2nd: The absence of lights at the crossing or other 
signals of any kind to give warning of the obstructed 
highway. 

3rd: The curve in the road leading to the crossing, 
ending less than 86 feet from the railroad track, by 
reason of which the automobile lights would not pick 
up an obstruction until the automobile had straight- 
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ened out, when it would be onlv about 70 feet from 
the obstruction. 

4th: The fact that proceeding at a speed of|35 miles 
per hour an automobile would traverse 51 fejet in one 
second, and plaintiffs, after perceiving the obstruction 
at this crossing, would therefore have less than two 
seconds in which to stop. 

In the absence of any properly placed sign or warn¬ 
ing which strangers to the place would see in the night 
time, Plaintiffs were justified in assuming tljiey were 
not approaching a crossing and in driving at it reason¬ 
able and lawful speed. The operators of the jtrain, in 
the case at bar, passing frequently over the grossing 
over a period of years, had actual notice of tile physi¬ 
cal characteristics and surroundings of the crossings 
and knew that it became a hazardous and dangerous 
crossings to travelers who had no knowledge of the 
crossing, when obstructed on a dark night, j without 
lights or other warning to travelers over the highway. 
All these facts, established by strong and positive tes- 
timonv of Plaintiffs’ witnesses, show conclusivelv that 
on a dark night this crossing was more than an ordi¬ 
narily dangerous one. 

It therefore became the duty of the Defendant to use 
reasonable care in giving warning to travelers jin auto¬ 
mobiles, unfamiliar with the crossing, of the pbstrue- 
tion of the public highway. This would be especially 
true because of the inadequacy of the warniiig signs 
as a notice to strangers of the presence of a railroad 
crossing, even though no additional signs were re¬ 
quired by Statute. 


i 

“The fact that a statute provides for;certain 
cautions at a railroad crossing, will not relieve a 
railroad company from adopting such other meas¬ 
ures as public safety and common prudeijice die- 
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fate’’ (Grand Trunk R. R. Co. v. Ives, 144 U. S. 
408). 

The dutv of the Defendant to exercise a reasonable 
degree of care at this crossing was recognized in its 
plea in the following averment: 


This defendant further avers that while in the 


performance of said switching operations the 
headlight on said engine was burning brightly and 
the bell of said engine was ringing continuously, 
and before said engine pulled over said public- 
road crossing the engineer gave the whistle sig¬ 
nal for said crosing” (R. 13). 


Defendant’s testimonv established the fact that the 
engine and four freight cars were beyond the crossing, 

at right angles with the highway, and that the auto¬ 
mobile collided with the fifth car of the train; that the 
headlight on the engine, which was nearly 300 feet 
bevond the Crossing, would not throw its light anv- 
where on or near the public road (R. 74). There was 
no evidence to show that the light from the engine 
could be seen from any point on the highway on ap¬ 
proaching the crossing. The only light would be a 
mere reflection on the road bed beyond the engine, 
and this would be obscured to a considerable extent at 
least by the trees along the right of way, as shown in 

Plaintiffs’ Exhibit Xo. 5. Plaintiffs testified that thev 

•> 

saw no light whatever as they rounded the curve ap¬ 
proaching the crossing (R. 51, 66). 

That the whistle of the engine was blown before the 
train pulled over the crossing was controverted by the 
Plaintiffs, who testified they have normal hearing and 
could have heard the whistle of the locomotive if it had 


blown; that they could have heard such a whistle a 
mile away (R. 51, 53, 66). It was uncontroverted that 
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the whistle was blown as a distress signal after the col¬ 
lision occurred. Some testimony was given liy one of 
Defendant’s witnesses, the engineer of the trjain, that 
after the caboose had been attached he was given the 
highball signal to proceed from the rear of flic train 
and answered that signal by two short blasts of the 
whistle; that he blew this whistle immediately before 
the automobile collided with the train (K. 09). This 
testimony was entirely controverted by another of De¬ 
fendant's own witnesses, the conductor, in charge of 
the train. Asked on direct examination what the engi¬ 
neer did after the signal to porceed was given, wit¬ 
ness answered: “He blown oft* the brakes as tlje signal 
to go ahead’’ (R. 78). It is uncontradictedithat no 
whistle was blown to give warning of the obstructed 
crossing and the preponderance of the testimony estab¬ 
lished that it was not blown for any purposq at any 

time during the period of the obstruction and before 

the accident occurred. j 

There was no attempt on the part of Defendant to 
sustain the averment in its idea as to the continuous 

I 

ringing of the bell during the switching operations 

and no testimony was offered to show that the bell was 

• ! 

ringing at any time while the train was obstructing the 
crossing. One of the defendant’s witnesses, tljie engi¬ 
neer, on direct examination testified he was unable to 
state whether the bell on the engine was ringing at the 
time of the collision (R. 70). ! 

All the testimony shows that the Defendant obstruct¬ 
ing this crossing did not use the degree of j care a 
prudent man would exercise in such a situation. In 
fact, its employees exercised no care whatever. The 
Defendant employees passed frequently over tjie rail¬ 
road at this point and had actual knowledge! of the 
topography at and in the vicinity of the crossing and 


i 







28 


knew that the crossing was only a comparatively short 
distance from the end of a curve in the highway. As 
prudent men they would have anticipated the possibil¬ 
ity that the driver of an automobile approaching the 
crossing on a dark night, around this curve, might not 
know he was in the vicinitv of a railroad crossing and 
that on account of the curve in the highway as it ap¬ 
proached the crossing the driver, in the exercise of 
ordinary care and prudence, might not observe the ob¬ 
struction in time to avoid a collision. As men of 
ordinary prudence employees of Defendant would have 
done what was alleged to have been done in Defend¬ 
ant’s plea, but which was not sustained by any evi¬ 
dence; they would have kept the bell on the engine 
ringing continuously during the switching operations 
and particularly during the period of obstruction of 
the crossing by a standing train, or they would have 
given warning of the obstruction by the blowing of the 
whistle, or by displaying a light or other warning sig¬ 
nal at the crossing. None of these things, which would 
have been done by ordinarily prudent men, were done 
by employees of the Defendant. There was no ringing 
of the bell, there was no blowing of the whistle, and 
there was no light displayed at the crossing, as a warn¬ 
ing of this obstructed and well-traveled public highway. 

Plaintiffs submit that the question as to whether or 
not the Defendant was negligent in failing to give any 
warning of the obstruction by means of lights, bell or 
whistle, or other signals, in view of the dangerous char¬ 
acter of the crossing, was not properly a matter of law 
to be decided bv the Court, but under the evidence sub- 

1 7 

mitted was a question of fact for the determination of 
the jury. 

Whether the Plaintiffs were guilty of negligence in 
the pending case was also a question for the jury. 
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In instructing a verdict the Court below rendered no 
opinion on the allegation of Defendant that Plaintiffs 
were guilty of negligence but merely held in effect that 
Defendant teas under no duty to give learning and had 
the right to assume that Plaintiffs would see the oh- 

_ •* i 

struction in time to stop. As showing Plaintiffs’ free¬ 
dom from negligence the evidence established these 
facts: 


1. That the driver had no knowledge of the 
crossing, and by the exercise of reasonable care 
would not have known that he was in the vicinity 
of a railroad crossing. 

2. That immediatelv before the collision he was 
driving around a curve at a lawful speed of from 
30 to 35 miles per hour, which was also a reason¬ 
able speed as the curve was elongated ahd not of 
itself a dangerous one, and the road was a well- 
traveled and well-paved highway, 18 feet jin width. 

3. That the collision occurred on a dark night; 
that the lights from the automobile in rounding 
the curve were thrown off the high wav and would 
not disclose the freight train obstructing the cross¬ 
ing until the automobile had straightened at the 
end of the curve when it would be approximately 
70 feet from the obstruction (R. 40, 50, 5lj, 5*2). 

i 

In its pleas to the declarations Defendant! alleged 
that the curve in the highway as it approached the 
crossing from Manassas is at least one hundred yards 
away from the crossing (R. 10). At the tjrial De¬ 
fendant made no attempt to sustain this allegation or 

to show bv anv evidence that Plaintiffs had a distance 
• • 

of 300 feet after their automobile had emergjed from 
the curve in which to pick up the obstruction ajnd stop. 
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One of Defendant's witnesses, a civil engineer, testi¬ 
fied that by computing from a segment he found the 
distance to be 113 feet (R. 77). Plaintiffs called in 
rebuttal another civil engineer for the purpose of show¬ 
ing the error of this computation but Defendant was 
sustained in its objection to such testimony (R. 81). 
Plaintiffs had previously called Witness Baker, who 
testified that he had made actual measurements of the 
distance by the use of a tape line; that they had made 
the measurements bv driving stakes in a straight line 
along the left side of the roadway from the near rail 
of the track; that they had placed the last stake at the 
most extreme point where the straight line would be 
intersected bv the curve in the highwav and that the 
exact distance from the near rail of the railroad track 
to the point where the curve began was exactly 85 feet 
and 9 inches (R. 61). 

The Defendant at the trial attempted to show that 
the driver of an automobile, proceeding on the right 
side of the road, would be able to see the obstruction at 
a greater distance than would be possible if he were 
driving on the opposite or inner side of the curve, but 
it readily can be seen that this is an unsound presump¬ 
tion when applied to the driver of an automobile ap¬ 
proaching this crossing on a dark night. The roadway 
was shown to be only 18 (R. 78) feet in width and from 
either side Of the road the lights from an automobile 
would not disclose the obstruction until the automobile 
had straightened out after rounding the curve, which 
from either side of the highwav obviouslv is the same 
distance from the crossing, the lines of the curve being 
parallel. 

The Defendant further sought to show that the 
driver of the automobile was paying too much atten¬ 
tion to the fence as he drove around the curve and was 


not keeping a proper lookout on the road itself, but the 
testimony of Sisson, the driver, clearly demonstrated 
that he did precisely what any reasonably! prudent 
driver would do in the absence of knowledge that he 
was approaching a railroad crossing. The driver tes¬ 
tified that: 

He was driving carefully, at a speed of from 30 
to 35 miles per hour; that he was watching the 
road as any careful driver does, as we'll as the 
posts of the fence around the curve, and tljiat at the 
time his lights thrown off the road and off in the 
field; that he saw no signs and heard nothing to 
warn him that he was approaching a crossing of 
which he knew nothing; that he was witljin a dis¬ 
tance of about forty feet when he saw flip freight 
car standing on the crossing; that his hearing was 
normal and in view of conditions existing at the 
time and the noise of the automobile he could have 
heard the whistle of a locomotive about a mile 
awav and could have heard the ringing of a loco- 
motive bell about half a mile away; that he was 
not talking to the other boys in the automobile but 
was paying close attention to his driving (K. 49, 
50, 51). | 

The Defendant also undertook to show that the auto¬ 
mobile was being driven at a reckless and excessive 
speed by reason of the fact that the hood of the auto¬ 
mobile was driven so far back bv the collision!that the 
driver and passenger beside him were pinned [down in 
the front seat bv the edge of the freight car. lit must 
be borne in mind that this was a seven passenger auto¬ 
mobile, which weighed with its passengers approxi¬ 
mately 5,000 pounds; that the freight car was about 
three and a half feet from the ground, so that the 
upper part of the hood would strike the lower! edge of 
the freight car, and the undisputed evidence shows: 
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The top of the hood of the automobile was four 
and a half feet high; that the bottom of the radia¬ 
tor is fastened on with two or four nuts and that is 
all that holds it up except a thin rod that runs 
from the top of the radiator to the rear of the 
hood. That is all that holds the radiator in place 
(K. 52). 


Plaintiffs submit that the impact of the hood striking 
the edge of the freight car about one foot from the top, 
backed by 5,000 pounds, driven at a rate not to exceed 
10 miles per hour, would have produced the result 
shown bv the evidence. There was no evidence that a 
single wheel was broken or that anv of the tires on the 
wheels were blown out by the collison. On the con¬ 
trary Defendant’s own witness, the engineer, testified 
that he himself deflated the tires on the front wheels in 


an attempt to lower the automobile and extricate the 
boys from the front seat (R. 70). 

The Defendant further sought to show bv its wit- 
nesses, the engineer of the train, that the automobile 
collided with the freight car with such force as to bend 


in the rear of the automobile and this witness testifies 


that “the rear of the machine had a concussion in it big 
enough to put half a washtub in there” (R. 71). The 
fact is that the undisputed evidence shows there was 
not a glass broken in either of rear side windows, the 
back doors or the rear window of the automobile, and 
it must be conceded that it would be a physical impos- 
sibilitv to force the sides of the tonneau backward in 
such manner as to leave such an indentation in the rear 


without breaking every pane of glass in the automobile. 
This testimonv of the engineer was entirely contro- 
verted by the agent of the insurance company with 
which the automobile was insured, as well as by the 
owner, both of whom inspected the machine after the 


r 
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accident. They both testified that there positively was 
no glass broken or indentation in the rear of |the auto¬ 
mobile, and that the rear of the machine wits in fact 
not damaged in any manner (K. 80). 

Under the circumstances of this case, was the driver 
guilty of negligence in failing to see the obstruction 
until he was within a distance of from 40 to 00 feet 
from the railroad track? Plaintiffs’ evidence shows 
the distance from the near rail to the end of the curve 
in the highway was 85 feet, 0 inches (R. 01), (allowing 
about 13 feet for the length of the automobile and 
with the side of the freight car protruding beyond the 
rail about 2 feet, 9 inches, the automobile would be ap¬ 
proximately 70 feet from the freight car when the 
main beams of its lights would point directly toward it. 
An automobile moving at a rate of 35 miles }j)er hour 
would cover 51 feet of this intervening space in one 
second and over 25 feet of this distance in half a sec¬ 
ond. The undisputed evidence shows that ijt would 
probably require between 75 and 80 feet to biting this 
automobile to a stop at a speed of 35 miles per hour. 
Plaintiffs’ Exhibit Xo. 21, Miscellaneous Publication 
Xo. 170 of the Bureau of Standards, U. S. Department 
of Commerce, entitled “Safety ('ode for Brajkes and 
Brake Testing,” shows from tests of various Vehicles 
equipped with four-wheel hydraulic brakes, which was 
the character of brakes of this automobile, that the 
shortest stopping distance at a speed of 35 mjiles per 
hour was found to be 40 feet and the average stopping 
distance, at the same speed, to be 75 feet. With the 
shortest possible distance at the very lowest 4(1 feet, it 
may be assumed that the maximum stopping distance 
must have been found to be well over 100 feet ijn order 
to show an average stopping distance of 75 feet. It is 
equally probable that machines of less weight could be 


34 


stopped within a shorter distance. All the undisputed 
evidence in the pending case shows that it would have 
been impossible for the driver to stop after seeing the 
obstruction, and whether under all the circumstances 
he exercised due care Plaintiffs contend was a question 
for the jury. 

But nowhere does the law demand in such an emer¬ 
gency infallible judgment on the part of one who sud¬ 
denly finds himself in a position of danger. Even had 
the driver taken his eves from the curve the instant his 
machine straightened out on the road lie would have 
been approximately 70 feet from the freight car. His 
lights even then would be throwing their beams under 

the obstruction and his failure to act instantaneousiv 

• 

and with precision would not constitute contributory 
negligence. The human mind does not act with light¬ 
ning rapidity. The brain is a calculating machine. In 
a sudden emergency the mind cannot be expected to 
function with that degree of deliberation that would be 
exercised where there was time for consideration and 
contemplation. 


“Where a driver, without any fault on his part, 
is placed in a position of eminent peril at a cross¬ 
ing, the law makes allowance for such a person 
and will not hold him guilty of such negligence as 

to denv his recoverv if lie does not select the verv 
« • • 

wisest course, and an honest mistake of judgment 
in such a sudden emergenev will not of itself con- 
stitute contributorv negligence, although another 
course might have been better and safer; and this 
rule is especially applicable where the person is 
placed in such a perilous position by reason of the 
railroad company's negligence in failing to give 
the proper signals. All that is required of a per¬ 
son in such an emergency is that lie act with or¬ 
dinary care under the circumstances, it being for 


the jury to determine whether such an emergency 
existed and whether the traveler acted with due 
care .” (Italics ours.) 

33 Cyc. 986 and many cases cited. See <ilso 

Winen v. So. Cal. R. Co., 67 Pac. 1; 

Grand Rapids R. Co. v. Cox, 8 Ind. App. 29; 

Louisville, etc., R. Co. v. Malov, 122 Kyj 219; 

Richfield v. Mich. Cntrl. R. Co., 110 Mich. 46. 

i 

“It is a question for the jury whether tljie cross¬ 
ing is a dangerous one and also what care should 
be taken by the railway company.” 

Louisville, Etc., R. Co. v. Sawyer, 114 Tjenn. 84; 

Missouri, etc., R. Co. v. Oslin, 26 Tex. Cir. App. 

370. 


“It is also a question of fact for the jury, where 
the evidence is conflicting or doubtful, whether de¬ 
fendant company exercised due care in rdoving a 
train or cars which had been standing; at the 
crossing and as to whether there were! proper 
lights on the cars at the time.” 

33 Cvc. 1107, Chicago, etc*., R. Co. v. Cal*ev, 113 
Ill* 115, 3 X. E. 519. 


“So it is a question for the jury as to what sig¬ 
nals ordinary care would require under the cir¬ 
cumstances in the particular case, and whether or 
not the signals which were given or th$ lights 
which were displayed were sufficient.” 

Louchs v. Chicago, etc., R. Co., 51 Minnj 526; 
Johnson v. B. R. Co., Mackey D. C. 232; j 
Ga., etc., R. Co. v. Croner, 106 Ga. 296; j 
Byrne v. X. Y. Cent. R. Co., 104 X. Y. 362; 


Bradley v. Ohio, etc., R. Co., 126 X. C. 7^5; 
Chicago, etc*., R. Co. v. Condon, 106 Ill. A£>p. 639. 

i 

Appellants contend that in view of all the facts as to 
the topography and surroundings at this crossing the 
question as to whether there was negligence Ion the 


part of either Plaintiffs or Defendant was a question 
for the jury. 


“Where there is uncertaintv as to the existence 
of either negligence, or contributory negligence, 
the question is not one of law, but of fact, and to 
be settled by a jury; and this, whether the uncer¬ 
taintv arises from a conflict in the testimonv or 
• • 

because the facts "being undisputed, fair-minded 
men will honestly draw different conclusions from 
them." (Italics ours.) 

Gunning v. Cooley, 281 V. S. 94, 95, 74 L. Ed. 
724, citing 

Richmond & D. R. Co. v. Powers, 149 U. S. 43, 
45, 37 L. Ed. 642, 643, 1.3 Sup. Ct. Rep. 748, 
7 Ain. Xeg. Cas. 369. 


6. The (’nurf erred at the close of the eridence in in¬ 
structing the jury as follows: 


"The declaration further charges that the De¬ 
fendant also negligently and willfully failed 
to display at such crossing any light or lights or 
other discernible signals of any kind whafsoerer 
as a warning to the Plaintiffs of said obstruction. 
1 do not find that there is anything to show that if 
was under any duty to place any signs or lights. 
These rbilmad employees hare the right to assume 
that anyone driring on that road with lights would 
see the obstruction and bring the car to a stop." 


Reading this declaration of the Trial Court in the 
light of Plaintiffs' evidence it clearly implies that no 
duty was imposed upon the Defendant to exercise any 
degree of care at this obstructed crossing to avoid in¬ 
jury to travelers on the highway; that the driver must 
so operate and control his automobile as to anticipate 
any possibledanger and that no matter how unexpect¬ 
ed! v it looms before him he must be able to avoid it. 
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and that by failing to exercise such extraordinary care 
he is responsible for his own injury. This instruction 
ignores the fact that under the evidence in the? pending 
case this crossing was not free from danger in the 
night time. It ignores the fact that Plaintiffs’ evi- 
deuce showed the crossing to be a decidedly dangerous 
one on a dark night; that a stranger unfamiliar with 
the crossing and driving at a reasonable and lawful 
speed might by the exercise of all reasonable care be 
unable to stop his automobile in time to avoi<ji the ob¬ 
struction, after his automobile lights picked up the 
obstruction. 

Let us not be understood as asserting that tlic driver 

i 

of an automobile should recover where, bv the jexercise 

• * i 

of reasonable care he could see an obstruction! in time 

j 

to stop, even where he had, as in the pending case, no 
knowledge of the crossing and where the railroad com¬ 
pany failed to exercise due care to avoid injury to the 
traveler. AVe make no such claim; but the reason the 

i 

driver cannot recover in such a case is not because the 
mutual duty of the parties to exercise due cajre is in 
any way abated but because by his own negligence the 
driver contributed to his injury. This is the principle 
laid down in the so-called “radius of light cases” to 
which reference has heretofore been made and various 
citations from which were quoted by counsel for De¬ 
fendant in the Trial Court. It was doubtless from 
these citations that the Court below adopted the lan¬ 
guage in the instruction to the jury above citjed that 
“these railroad employees have the right to assume 
that anyone driving on that road with lights wojuld see 
the obstruction and bring the car to a stop.” 

Plaintiffs contend that the error of the Court below 
was in failing to distinguish between the facts in these 
radius of light cases and the facts in the case j at bar , 
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where we .submit this instruction has no proper appli¬ 
cation. An examination of each and every one of the 
radius of light cases will disclose a state of facts where 
the driver of the automobile if he had used anv degree 
of care whatsoever could not have failed to observe the 
obstruction of the highwav in time to avoid a collision 
and was clearly guilty of negligence on his own part. 
Let us examine some of these cases and determine what 
the real facts were which barred recovery for the plain¬ 
tiffs. We shall begin with one of the leading cases 
upon which Defendant relied in the Court below and 
which was decided in 1914, when this comparatively 
new instrumentality of travel evoked more or less hos¬ 
tility on the'part of the public generally and before the 
universal use of the automobile had given the motor 
car its present respectable standing. The facts in this 
case (Trask v. B. & M. Ry. Co., 219 Mass. 410) are sub- 
stantiallv as follows: 

The accident occurred shortlv after one o’clock in 


the morning of July (5, 1911. As the automobile ap¬ 
proached the crossing it passed under an electric arc 
light, about 1(50 feet from the spur track. The street 
runs in a straight line several hundred feet from the 
crossing in the direction from which the plaintiff ap¬ 
proached it. As the automobile approached the cross¬ 
ing it was running at a speed of from 20 to 2b miles 
per hour and the evidence showed that it could have 
been stopped in a distance from 40 to 50 feet. The 
headlights shone 100 feet ahead. The Court held that 
the driver's own negligence was the proximate cause 
of the injury. 

As between the .Massachusetts case and the pending 
case there 'appear the following facts which clearly 
distinguish the latter and make the reasoning in the 
former wholly inapplicable. 
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1. In the Massachusetts case the clear inference 

I 

is that the Plaintiff knew he was about fjo cross a 
railroad track, where it was customary to switch 
cars of ice from the ice-house to the main line of 
the railroad. 

In the pending case the Plaintiff had ljo knowl¬ 
edge or information whatever that he jvas any¬ 
where near a railroad track. 

l 

2. In the Massachusetts case the Plaintiff was 
in a city where an overhead, powerful! electric 
light was shining 160 feet away from the!obstruc¬ 
tion and which shone also upon the standing ear. 

In the pending case the Plaintiff was oh a coun¬ 
try road where there was no light whatever and 
nothing to inform him that he was anywhere near 
a railroad crossing. 

3. In the Massachusetts case the Plaintiff w'as 
driving on a straight road and by looking ahead 
could clearlv have seen the obstruction and had 
160 feet, far more than a sufficient distance, within 
which to stop. 

In the pending case the driver was rodnding a 
curve and could not have seen the obstruction 
until he was within about 70 feet of the obstructing 
car—too short a distance to avoid the collision by 
coming to a stop. j 

4. In the Massachusetts case the automobile 
was running at a speed of only 20 to 25 miles per 
hour. 

In the pending case the automobile was running 
between 30 and 35 miles per hour. 

5. In the Massachusetts ease the lights of the 
automobile, on a straight approach to the crossing 
of 160 feet, would focus directlv on the bbstruc- 
tion at least 100 feet ahead. 

i 

i 


> 


Iii the pending case, with the automobile com¬ 
ing around the curve the lights focused on the road 
onlv about 70 feet ahead. 

(>. In ithe Massachusetts case the accident oc¬ 
curred at one o'clock in the morning, and refer¬ 
ring to the amount of travel at the hour the Court 
said: “It would not be reasonably anticipated 
that there would be anv great amount of travel. 

• <• j * 

it anv. 7 

In the pending case the collision occurred be¬ 
tween nine and ten o’clock at night, and the rail¬ 
way employees could reasonably have anticipated 
that at that hour in the evening there would be a 

verv considerable amount of travel on the highway 
• «. • 

in question. 


In the Massachusetts case, after considering all the 
facts herein recited in respect to that case, and which 
were undisputed, it was held that those facts did not 
show negligence on the part of the defendant. 

As a further illustration let us take the case of 


Cleveland C. C. St. L. Ry. Co. v. Gillespie, 173 
708. 


X. E. 


In this case Plaintiff had to cross a bridge (593 feet 


long and 29 feet wide, spanning the Wabash River, 
lighted bv fourteen electric lights placed at each end 
oil each side and on each pier between. About 17) and 
20 feet from the end of the bridge was a switch cross¬ 
ing where the accident occurred. From the middle of 
the bridge the street was a downward grade to the 
switch crossing. When at the middle of the bridge the 
automobile was maintaining a speed of 15 miles per 
hour. The driver (the Plaintiff) had good headlights 
and though raining his wiper was working properly. 
He was aware that the road was slippery and he knew 
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he could not stop the automobile in 20 to 2o feet at 
the speed he was driving. He had been over this cross¬ 
ing often for many years. The yard clerk seeing the 
automobile coming signalled with his lantern. The 
only excuse offered on the part of the Plaintiff for the 
collision was that on account of the glare of tl}e bridge 
lights, which were from 10 to 12 feet above the road, 
he was unable to see very far ahead. | 

The Appellate Court held: j 


“It was negligence as a matter of law for Usher 
(Plaintiff) to drive his automobile with Ips vision 
obscured in the manner and to the extent shown 
by the evidence, at a speed within which ^ie could 
not stop his automobile before the collision with 
the car.” 


The Court further stated: 


“The evidence disclosed that it was niglff time; 
that the switch track was from 15 to 20 feet from 
the end of the bridge and that at each end thereof 
the roadway was lighted with electricitv. It seems 
most reasonable that under such facts the employ¬ 
ees of the railroad company have the right! to pre¬ 
sume that the driver of an automobile, properly 
equipped with lights, and driving carefullvL would 
have seen the cars on the highway in time |to stop 
his automobile before colliding with the car. 

“It was negligence as a matter of law for Usher 
to drive his automobile, with his vision obscured, 
in the manner and to the extent, as shown! by the 
evidence, at a speed within which he could not 
stop his automobile within the distance that 
objects could be seen ahead of it. j 

“If his lights were unable on account lof the 
physical conditions encountered to delineate an 
object in the roadway straight ahead at a distance 
prescribed by law, to-wit, 200 feet, then hejshould 
have adopted such a rate of speed that he could 


i 

i 

i 


have brought his automobile to a stop within the 
distance that he could plainly see the train and so 
avoid running his machine into the car. 


‘‘The evidence presents a situation as far as the 


appellant is concerned of furnishing the condi¬ 
tion, unattended by negligence on its part, by 
which the injury to the appellee was caused by a 
subsequent independent act of Usher and in such 
case the existence of the condition was not the 


proximate cause of appellee’s injury. 




In other words, the Plaintiff himself, knowing he 
was about to cross a railroad, failed to exercise rea¬ 
sonable diligence and care which a prudent man would 
exercise under the conditions which confronted him. 
Xo such conditions appear in the case at bar. 

Comparing the foregoing case with the case at bar: 
In that case Plaintiff knew he was approaching a rail¬ 
road crossing on a down grade. He knew there was 
but between 15 to *20 feet from the end of the bridge 
to the crossing. He knew that the road was slippery. 
He knew that the track was used for switching cars. 
While he had not seen cars being switched there in 
the night time he must be presumed to know that 
freight trains run day and night and pick up cars and 
do switching at all hours of the night. He had a 
straight view of the crossing from the middle of the 
bridge of at least 300 feet. Any prudent man would 
have approached that well-known crossing with such 
caution as would enable him to stop if necessary for 
the purpose of looking up and down that track before 
attemptingi to cross. The knowledge of a railroad 
crossing always spells danger to one who knows of its 
presence. 

In the case at bar, Plaintiff was driving on a coun¬ 
try road and had no knowledge whatever that he was 
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in the vicinity of any railroad. There was no sign to 
indicate the presence of the railroad until he had 
emerged from the elongated curve and at tjris point 
he could see the obstructing car just as sopn as he 
could see the crossing sign adjacent to it. There was 
nothing whatever to indicate the possibility of danger. 
There was no negligence whatever on the part of the 
Plaintiff. His right to assume that the way was clear, 
with nothing to indicate to the contrary, was many 
times greater than the right of the employees of the 
railway company in the last mentioned case tb assume 
that the driver would see the obstruction in sufficient 
time to stop his automobile. 

The dissenting opinion of one of the judges in the 
last mentioned (Gillespie) case, which was basied upon 
the evidence that the obstructing car was painted 
black and could not be seen by the driver and therefore 
necessitated greater care on the part of the employees 
to inform travelers of the obstruction, presents, in our 
opinion, very clearly the duties of travelers and rail¬ 
road companies at crossings. This opinion states: 

“I concur in the principle opinion, except the 
holding that under the facts and circumstances 
as shown by the evidence, the employees of ap¬ 
pellant in blocking the highway as they did, with¬ 
out giving any warning to travelers upon tjhe high¬ 
way, were in the exercise of reasonable and ordi¬ 
nary care and that the approximate oausp of ap¬ 
pellant’s injuries was the negligence of the driver 
*of the automobile. The crossing was blocked for 
three minutes, which in these da vs of tijavel bv 
automobile is very different from the blocking of 
the highway against travelers in horsb-drawn 
vehicles. The crossing was over a switch-track. 
* * * The night was dark and rainy and thd freight 
car which stood across the highwav was blick and. 
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under the evidence, must have been approximately 
the same color as the sky; * * * a person seated 
in an automobile looking ahead down the high wav 
could not readily, if at all, have seen the black 
car against the black clouds. When the freight 
train was stopped, to remain across the highway 
for at least three minutes, the men in charge of 
the trail* knew that automobiles one or two miles 
away would, if approaching, arrive before the 
crossing would be cleared. Tliev knew of the rain 
and the darkness: they knew the color of the car 
or cars which lav across the higliwav; tliev knew 
the actual conditions and of course knew the 
danger. 


“The driver of the automobile was proceeding 
at a rate of twenty-five miles per hour as he ap¬ 
proached the crossing and was looking ahead. He 
mav have been, and doubtless was, misled bv the 
usual circumstances, saw a black freight car which 
did not reveal the light which would have made 
the ordinarv freight car visible, and mav therebv 
have been led to believe that nothing was in the 
way. If certainly is not the late that the operator 
of a unitor r chicle on a public highway must al¬ 
ways. at his peril . so drire as to discorer every 
nnyuarded obstruction or excavation in time to 
stop his ear in time to avoid danycr. There are 
some 'thinys that he has a riyht to assume. (Italics 
ours.) 

“Whether under the circumstances in this case 
tin* trainmen exercised reasonable or ordinary 
care in blocking the highway for three minutes, 
without warning travelers on the highway was, in 
my opinion, a question of fact for the jury.” 


WAS PLAINTIFF SISSON (THE DRIVER) IN 
THE CASE AT BAR GUILTY OF NEGLIGENCE? 
Or, as expressed by the Court in the Gillespie case, did 
the Defendant merely furnish the condition, unat¬ 
tended by any negligence on its part, by which the in- 
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jury to the Plaintiff was caused by subsequent inde¬ 
pendent act of Plaintiff in which the condition j was not 

_ i 

the proximate cause of Plaintiff’s injury? 

There are two definite answers to this question: 
First, the condition furnished by the Defendant in the 
pending case was not unattended by any negligence on 
its part. Unlike the Gillespie case where the driver (a) 
was well acquainted with the railroad crossin g, (!>) 
was driving on a straight road where about 300 feet 
from the center of the bridge there was a railroad 
crossing, (c) where he had plenty of time to stop his 

i 

car, (d) where he knew he was driving on a down 
grade and the road was slippery, and (e) where he 
seemed to have exercised no caution. And, second, 
where in the case at bar the driver had (a) no| knowl¬ 
edge or intimation that he was in the vicinitv; of anv 
railroad, (b) was not driving on a straight road, (c) 
was driving at a reasonable rate of speed on a Country 
road, (d) where by reason of the darkness of tl^e night 
an automobile would not pick up the obstruction until 
it was close upon it, and (e) that in such a easel as this 
it was unreasonable to hold the employees of the rail¬ 
road company “had the right to presume tpat the 
driver of an automobile, properly equipped with lights 
and driving carefully, would have seen the car on the 
highway crossing in time to have stopped hifc auto¬ 
mobile before colliding.” ! 

We claim that as a matter of law the conditipns de¬ 
manded that no matter for what period of tipie the 
-employees of Defendant obstructed the crossing they 
should have done just what the Defendant in h|is plea 
alleged was done, namely, kept the bell ringing! or the 
whistle blowing during the time they occupied the 
crossing, or given other warning, which they did not 
do, as all the testimonv shows. 

7 
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If there was a dutv to sound a whistle when about 
to cross the highway, how much greater the duty to 
signal when in total darkness they left a car standing 
at this dangerous point ? They did neither, according 
to Plaintiffs* evidence, and the most that could be 


claimed by the Defendant is that it was a question for 
the jury whether it should have given reasonable warn¬ 
ing of the obstruction. 

On the motion of Defendant to direct a verdict, and 
on the motion of Plaintiffs for a new trial, the De¬ 
fendant so stressed these so-called radius of light cases 
and the lower Court seeming to have followed the 
obiter dictum rather than the basic facts in those cases, 


Plaintiffs feels justied in submitting a brief statement 


of the actuid facts upon which each was decided, which 


facts demonstrate that the Plaintiff himself in each and 


evcrv one of those cases was guiltv of such negligence 
as made his own acts the proximate cause of the injury. 

McGlauflin v. Boston & Maine R. K. Co., 230 Mass. 
431: 


In this case the crossing could be seen by drivers for 
a distance of 250 to 300 feet; but Plaintiff claims he 
did not see the obstruction until he was within 50 feet 


thereof. One of his headlights was not burning and 

the other threw its ravs onlv 40 feet instead of 200 

• • 

feet as required by the State law. Testimony showed 
he actually could have stopped his car in 60 feet at 
the rate he was driving. The evidence tended to show 
Plaintiff teas familiar with the crossing. The Court 
held that inasmuch as Plaintiff with proper lights, even 
if he had no knowledge of the railroad crossing, could 
have picked up the obstruction, if properly equipped 
with lights, 200 feet ahead of him and he had 250 to 
300 feet of straight road ahead of him, no one could 
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seriously contend that his own negligence wasj not the 
proximate cause of the collision. | 

Orton v. Pennsylvania R. R. Co., 7 Fed. (2d) 36: 

In this case the collision was between an automobile 
and a standing train on a country crossing jat 9:00 
P. M. on a dark night. The road was straight jfor 500 
yards before reaching the railroad crossing and Plain¬ 
tiff saw the standing cars 165 feet away. The Automo¬ 
bile was being driven at from 25 to 30 miles ppr hour 
and the headlights would pick up objects 200 feet away. 
In finding for the Defendant the Court said: 

i 

i 

i 

“His (the driver’s) failure to discover them 
(the cars obstructing the crossing) and stop is in¬ 
explicable save that he was grossly negligent in 
operating the automobile. That Insmaji (the 
driver) could have seen the cars in ample time to 
stop is not open to doubt under the proof. 

j 

Brinson v. Davis, 122 S. E. 643: j 

In this case the Plaintiff* drove his automobile into 
a freight car obstructing the crossing within the city 
limits in the night time. He was proceeding jat ten 
miles per hour. All the evidence showed that it was 
not a dangerous crossing; that there was nothing to 
obstruct his view and the Court held that lie; could 
easily have seen the freight car in plenty of time to 
stop and avoid a collision. 

Galagher v. Montpelier & Wells River R. R. Co., 137 
Atl. 207: ! 

In this case the highway approach to the crossing 
was 375 feet of straight road from the intersection of 
the spur track on which the train was standing] The 
two persons in the car, a woman and her brothejr, had 
crossed and recrossed these tracks over the samq high¬ 
way many times during that season and knew of the 

i 

i 
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crossing, and the only excuse for their inattention was 
that they thought the spur had been abandoned by the 
appearance of the track and the roadbed. The brother 
stated: 


kk I was not looking for a train because I believed 
the track was not being used.'’ 

The Court, after reciting the mutuality of care on the 
part of both railroad company and traveler at cross¬ 
ings, stated: 


kk It is just as essential that a traveler in an au¬ 
tomobile on highways approaching railroad cross¬ 
ings in the night time keep his eyes open as that 
he adopts proper lights and speed, and railroad 
companies have a right to assume that lie will 
do the former as well as the latter.’’ 


Having 375 feet in which to look and haring fail 
knowledge fit at he was about to cross a railroad track, 
he was of course guiltv of negligence in running on 
that track without first looking. 

Wulff v. Atl. City R. Co., 147 Atl. 575: 

Plaintiffs automobile was in collision with a freight 
car at a railroad crossing. The evidence clearly 
showed that the Plaintiff did not observe the obstruc¬ 
tion until the actual moment of collision although there 
was absolutely nothing to obstruct her view of the 
freight car. This accident occurred in the evening and 
the onlv evidence showed that the Plaintiff was clearlv 
negligent as she could easily have stopped her auto¬ 
mobile if she had exercised any degree of care. 

Norfolk X. W. & R. Co. v. Wei Ions, Admr., 154 S. E. 


4 


4 


1 


577: 

In this case the driver of the automobile and a guest 
were struck by a moving train and killed at the cross- 
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! 

i 

i 

ing in the day time. All the evidence showed that they 
both lived near the crossing and were thoroughly 
familiar with it. The Defendant was charged with 
negligence in that it had discontinued the operations, 
without the necessary approval of the State Corpora¬ 
tion Commission and without any notice to the public, 
of railroad gates which had been maintained at the 
crossing and which were necessary under the law; that 
it had substituted for such gates a wig-wag sigjnal and 
an electric gong. The evidence showed that the wig¬ 
wag signal was in operation and that the statutory 
signals had been given as the train approached the 
crossing, and further, that the driver of the automobile 
could have easily seen the train itself in plenty \of time 
to stop. 

The Court declared in finding for the Defendant: 

“Forehand (the driver) saw the approaching 
train or should have seen it in the exercise! of any 
sort of care and he was guiltv of contributors 
negligence.” 

i 

Such holding was unquestionably correct in this 
case. 

Coils Administratrix v. Chicago, St. L. & N.j W. R. 
Co. et al., 22 S. W. (2d) 428: j 

In this case the decedent was killed when th£ auto¬ 
mobile he was driving collided with a standing t|rain at 
a country crossing with which he teas familiar at 
twelve o’clock at night. The Defendant, it was alleged, 
failed to install sign posts at the crossing as provided 
by the statute. In his finding for the Defendant the 
Court said: 

i 

“But this section (of the statute) lias noi appli¬ 
cation for Coils knew the crossing as well gs any- 


i 

I 

i 
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hod if and the signal hoards at night would have 
served no good purpose under the circumstances 
here shown. The standing freight train with a 
brakeman standing on the top of the car in the 
middle of the night with a lighted lantern certainly 
gave more notice than the signal boards could 
have given.” *%*<> r- * - v * • * ; 

The Court concluded: 


“Xo exact measure of duty can be laid down 
that would be applicable to all crossings. At each 
public crossing the railroad company must use 
that degree of care that is reasonably sufficient for 
the purpose of giving notice and warning of the 
movement of trains and cars to the public having 
the right to use the crossing, and this degree of 
care depends upon the situation and surroundings 
of the crossing , the number of trains using it and 
the number of the public using it." (Italics ours.) 


Lewis v. Union Pac. R. Co., 226 X. \V. 318: 

In this case the decedent was killed while the auto¬ 
mobile he was driving was struck by a fast mail train 
where the railroad tracks cross the main highway in 
Cozard, Xebraska. The negligence of the Defendant 
alleged was that the whistle was not blown as the train 
approached the crossing and that the train was moving 
at an excessive speed. In directing a verdict for the 
Defendant the Court said: 


"lie (the decedent) was familiar with this 
street and crossing . and with the various buildings 
which might obstruct his view of the tracks to his 
right and left. The rule is well established in this 
state that it was the dutv of the decedent in going 
upon the tracks, a place of danger, with which he 
was fan/iliar, to look and listen. His failure to 
do so is negligence more than slight in comparison 
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with that of defendant, and will defeat a recovery 
even though the whistle was not blown jjind the 
bell not rung or the speed may have beep exces¬ 
sive.” (Italics ours.) 

i 

Here again is a clear case of negligence on tjie part 
of Plaintiff which would prevent a recovery irrespec¬ 
tive of Defendant’s negligence. 

Kester v. S. Pac. R. Co., 279 P. 788: j 

In this case the Defendant was charged with (operat¬ 
ing a train at an excessive speed in violation of statute. 
The driver of the automobile was killed at 4:0() A. M. 
by an approaching train on the city crossing. The evi¬ 
dence showed that he lived within three city blocks of 
the crossing and that he had frequently passed over 
the crossing on numerous occasions between fopr and 
five o’clock A. M. on his wav to business. 

* i 

In finding for the Defendant in this case the; Court 
said that: 


“It must be assumed that he was quite familiar 
with the crossing and was aware that a passenger 
train crossed said street at about 4:22 A. J/. each 
morning. The morning was clear and it was prac¬ 
tically daylight at 4:29 A. M.” , 


The jury was instructed to find for the Defendant in 
this case on the ground that the driver was negligent 

i 

in failing to use any care in going upon the crossing, 
with which he was familiar. 

Steele v. Fuller, 158 Atlantic 666: ! 

In this case the Defendant, driving a car traveling 
South on a main highway 19 feet wide, drove jto the 
side of the road and stopped to fix his tire. Plaintiff 
approached from the North, running about 20!miles 
an hour. A car coming from the South passed Plain- 
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tiff about 50 feet of Defendant’s car. Plaintiff was 
blinded bv its headlights and did not see Defendant’s 
car until about 20 feet from it, but was too close to stop 
his car and collided with its rear. After Plaintiff saw 
Defendant’s car lie did not attempt to pass it on its 
left. The Court stated: 


“We certainlv in this case can see no negli- 
gence on the part of the defendant who stopped 
to fix his tire. And further it was evident that 
plaintiff had plenty of room to pass this standing- 
car driving on the left after the car, which he 
stated had blinded him, had passed. And there¬ 
fore he himself was guiltv of negligence.’’ 


Witherin' v. Bangor & A. K. Co., 158 Atl. 362: 

In this case the Plaintiff’s automobile collided with 
a standing freight car on a crossing at 11:30 o’clock 
at night. It was clearlv established from the evidence 
that the lamps of the automobile were defective and 
focused only 25 feet instead of 2(H) feet as required by 
the statute. Moreover, as the Court declared. 


“the highway approaches the crossing straight 
for 1,000 feet. The plaintiff traveled the road two 
or throe* times a war. Facing the highwav, 34-7 
feet from the crossing, there is a white disc sign 
with the letters R.K. and 60 feet further on was a 
danger sign tiiat warns at night by reflecting the 
lights of vehicles. The lights on plaintiff's car 
caused the sign to glow. 


“The evidence showed, moreover, that the auto¬ 
mobile was proceeding at such a high rate of speed 
that it threw the freight car from the rail.” 


In finding for tin* Defendant the Court concluded: 


** Plaintiff was aware of the location of Ihe rail¬ 
road and crossing. He should have availed him¬ 
self of the knowledge of the location and was 
rightly condemned of negligence." (Italics ours.) 

I 

i 

i 

Defendant surely cannot claim that a casejof this 
character could be applicable to the case at bi\r. 

B. & O. K. R. Co. v. Goodman, Admr., 275 U. $. 66: 

Justice Holmes, in this case, states: 

i 

i 

i 

“We do not go into further details as to Good- 
man’s precise situation, beyond mentioning that 
it was daylight and that he was familiar w'lth the 
crossing , for it appears to us plain that nothing is 
suggested by the evidence to relieve Goodman 
from responsibility for his own death. Ay hen a 
man goes upon a railroad track he knows that he 
goes to a place where he will be killed if a train 
comes upon him before he is clear of the track. He 
knows that he must stop for the train, pot the 
train stop for him.” (Italics ours.) 

Then the Court proceeds: 

i • 

i 

i 

‘‘It seems to us that if a driver cannot be sure 
otherwise whether a train is dangerously near, he 
must stop and get out of his vehicle, although ob¬ 
viously he will not often be required to dej more 
than to stop and look.” 

I 

In this case the facts recited show that Goodman 

i 

was familiar with the crossing; that he had been driv- 

| 

ing at the rate of 10 or 12 miles an hour but had cut 
down his rate to 5 or 6 miles an hour at about 40 feet 
from the crossing. 

The three things clearly apparent in this case! show 
conclusively, first, that the driver knew he was ap¬ 
proaching a railroad crossing: second, that he|could 
easily have stopped his car running 5 or 6 miles an 
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hour in sufficient time to avoid a collision; third, that 
if he could not see an approaching train until he was 
within 20 feet of the track, knowing that he was about 
to cross a railroad track, reasonable care would have 
demanded the greater precaution. In other words, it 
was his duty, knowing thai he was about to cross a 
railroad track , to drive slowly ahead until he could 
have a view of the track both to right and left. Failing 
to do any of these things he was guilty of negligence. 

This case is far different from one where the driver 
is proceeding over a country road, in the night time, 
around a curve, without any knowledge that he is 
in the vicinitv of a railroad track. 

The Fourt will observe that all these cases support 
Plaintiff's 1 position, namely, that there is a mutual 
obligation resting upon both the railway company and 
the automobile driver to exercise reasonable care, and 
that if the driver fails to exercise and reasonable care 
his own negligence may become the proximate cause of 
the injury. 

in the case at bar there is no evidence anywhere that 
the Plaintiff did not exercise reasonable care. There 
is a vast difference in respect to negligence in a case 
where the driver had knowledge of the railwav cross- 
ing and one where he was an entire stranger to it and 
it will be noted that in every one of the cases above 
cited the driver had knowledge of the crossing, which 
knowledge of itself would be a notice of danger, and if 
he failed to heed this danger, such failure would be an 
act of negligence on his part which would prevent a 
recovery. Plaintiffs submit, however, that where, as 
in the case at bar, the driver had no knowledge of such 
crossing and was driving with reasonable care and at a 
lawful rate of speed, the Defendant was itself negli¬ 
gent in failing to give warning of the obstruction. 



I 

^ * The Court erred at the close of the evidence in 
each of said cases in instructing the jury as follows: 


“The acts of negligence charged are, first, that 
at the time, and so forth , it the (defendant) negli¬ 
gently, willfully and completely obstructed the 
highu ay by standing one of tfs freight ears for 
an uni an ful period of time on tin* rail ir ay tract's 
crossing the highway. There is no evidence to 
show that it did stand its train across tUe high, 
way for an unreasonable period of time.'- 

n) d'JV C, ? uht , ' rre ' 1 <■lecmoii on\r ruling 

11 am tiffs motion for a new trial, as follows, to-icit: 

I 

■•The >lefmutant <li,l negligently am.) tkllfulh, 
obstruct sanl public highway * * * by standing one 
of its freight cars for an unlawful peril,,! of time 
on the railroad tracks crossing said highway * 8 * 
and did also negligently and willfully fail * * ® 
to display at said crossing any light, or lights, or 
other discernible signals of any kind whatsoyrer as 
a warn my, etc.” 

p /?* ( (, ! ,rf fu his derision orejrnfing 

I lamtiffs motion for a new trial , as follows, to\wit: 

\ 

T 11 - f( ! t1le ft rsf than ye of negligence , if is dear 

1 think that the pleader intended to charge g dota¬ 
tion of the Virginia statute prohibiting t)te (de¬ 
struction tor a longer period than fire mjnntes 
I here is no evidence to sustain this nor f<\ show 
any unreasonable or unlawful obstruction/] 

TidW 1 - 1 "’ ( i 0, "l '' nW ,lix '1'-'^"" "minding 
1 fa in figs motion for a new trial, as follows , to-yit: 

I 

i 

“Whether or not the switching might hair hem 
possibly earned out without obstructing th<\ high- 
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way is immaterial. The declarations are not based 
n)i any allegation of this kind/' 


The above assignment of errors relate to the inter¬ 
pretation by the Trial Court of certain specific acts of 


negligence'alleged in the declaration and the Court’s 
findings thereon as declared in its instruction to the 
jury and in its opinion overruling Plaintiffs’ motion 
for a new trial. These assignments have no hearing- 
on the basic reason governing the Court below in di¬ 
recting a verdict, as heretofore explained, which we 
have undertaken to set out in our discussion of assign¬ 


ment of error Xo. (i, but we desire to correct the in¬ 
ferences drawn bv the Trial Court as to the intendment 
of the declarations. 

In instructing a verdict for defendant the Court said: 


“The acts of negligence charged are, first, that 
at the lime and so forth, it (the defendant) negli¬ 
gently, willfully and completely obstructed the 
highwav bv standing one of its freight ears for an 
unlawful period of time on the railroad tracks 
crossing the highway. There is no evidence to 
show that it did stand its train across the highwav 
for an unreasonable period of time” (R. S2). 
(Italics ours.) 


It will be noted that in this declaration the Court 
made use of the word “unreasonable” as being svnonv- 
nious with the word “unlawful,” which is whollv in- 
consistent with the following statement of the Court 
in its opinion overruling Plaintiffs’ motion for a new 
trial. 


“As to the first charge of negligence it is clear, I 
think, that the pleader intended to charge a viola¬ 
tion of the Virginia Statute prohibiting the ob- 


I 
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st ruction for a long- period than five minute$. There 
is no evidence to sustain this nor to show any 
unreasonable or unlawful obstruction.’* 

i 

Plaintiffs submit that the Court erred in so inter¬ 
preting this allegation of negligence. That the declara¬ 
tions did not charge a violation of the Virginia Statute 
prohibiting an obstruction for longer than five jmnutcs 
is borne out (1st) by the fact that the pleaderj in the 
declarations made no reference whatever to the five- 
minute limitation of said statute; (2nd), by the fact 
that counsel ordinarily ascertain what allegations can 
be supported by some evidence before formulating a 
declaration, and in the instant case the improbability 
of offering testimony as to the length of time file ob¬ 
struction continued readily became apparent, and 
(3rd) on inquiry by the Court, before any testimony 
was submitted, it was understood and declared b^ coun¬ 
sel for both Plaintiffs and Defendant that the common 
law rule of negligence would govern in the ttrial of 
these actions (R. 8). j 

The Court in its decision overruling Plaintiffs’ mo¬ 
tion for a new trial declared: j 

‘‘Whether or not the switching might havh been 
carried out without obstructing the highwav is 
immaterial. The declarations are not based qn any 
allegations of this kind” (R. 42). j 

i 

The declarations alleged that: ! 


“The defendant did negligentlv and willlfullv 
and completely obstruct said public highway! * * * 
by standing one of its freight cars for an unlaw¬ 
ful period of time on the railroad tracks crossing- 
said public highway” (R. 4). | 
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That an obstruction of a public highway might be un¬ 
lawful in the State of Virginia where it continued for 
less than the statutory period of five minutes we think 
cannot be open to question. To leave a train standing 
across a high wav for anv length of time under cer- 
tain circumstances might be unreasonable or unlawful 
regardless of statute, and whether the obstruction 
continued for one minute or ten minutes, under the 
rules of the common law it might be an obstruction 
for an unlawful period of time. 

If Plaintiffs had intended to plead a violation of the 
Virginia Statute they would more properly have al¬ 
leged that the obstruction was for some period in ex¬ 
cess of five minutes and therefore an “illegal” period 
of time. As stated in Anderson’s Law Dictionary: 


“ * Legal’ looks more to the letter and ‘lawful’ 
to tin* spirit of the law. ‘Legal’ is more appropri¬ 
ate for conformity to positive rules of law; ‘lawful’ 
for accord with ethical principles. ‘Legal’ im¬ 
ports rather that the forms of law are observed: 
‘lawful’ that the act is rightful in substance—that 
moral quality is preserved.” 

The allegation that the obstruction was for an “un¬ 
lawful period of time” was merely the pleading of a 
conclusion of law on the part of Plaintiffs and would 
in itself have been of no effect without alleging also in 
the declarations a state of facts tending to establish 
the legal conclusion. 


“An allegation that investments were ‘taxable 
capital' without describing their character is an 
averment in the nature of a legal conclusion.” 

1st Xat’l Bank v. Chelialis County, 166 U. S. 
440, 17 Sup. Ct. Re]). 629. 
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That it was wholly unnecessary to obstruct the high¬ 
way at all during* the switching operations, Seven in 
order to place the camp cars on the rear of tlie train, 
which was not established as a necessity, can be; demon¬ 
strated with mathematical accuracy. The entijre train 
as it reached Manassas consisted of 31 freight cars ex¬ 
clusive of the caboose (R. 69). The over-all lejngth of 
the freight cars was 40 feet, the engine and tender 66 
feet (R. 71), making a total of 1306 feet . Defendant’s 
Exhibit Xo. 1 is a plat of the railway lines at the yard 
in Manassas and the main branch line carried out to 
the railroad crossing where the collision occurred. 
The distance between the control switch and thik cross¬ 
ing is shown by the plat to be 1415 feet. There are 
three tracks leaving the main line which run southward. 
They are—the main branch line running in a curve to 
a switch control and marked on the plat “B” “Branch 
Main Track.” The length of this track from ^ts con¬ 
nection with the main line to the switch control {is 1250 
feet. There is a nearly parallel track marked “C” 
“Side Track.” There is a third slightly curving line 
from the control switch connecting with the main line 
far to the southward, marked “Y” “Track.”j Both 
these last mentioned lines are very much {longer 
than the main branch track. Xow what the Defend¬ 
ant's employees did was this: They left the jentire 
train on the main line, taking engine and tender oft’ 
and filled with coal; then with this engine th<fy ran 
down the branch line across the switch control, switched 
on to line “C” and picked up six camp cars, 36 feet 
each or 216 feet, and switched them over onto th$ “Y” 
t rack; then went back with the engine and picked up 
the train, came down the branch main track, drjopped 
the caboose somewhat back of the switch control;; then 
with the balance of 31 freight cars switched back jto the 
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“ Y” track, picked up the six camp cars, making 37 cars 

in all. In order to bring the whole train thus made up 

hevond the switch it was necessary to cross the high- 

wav and stand the train across it until this switch 

could be opened again and the brakes disengaged and 

the caboose allowed by its own gravity to roll down 

to be connected, and the air brakes reconnected (K. 

68-72). While we do not believe it was possible to so 

connect up with the caboose and air brakes within the 

time claimed by the Defendant’s employees, we have 

no direct evidence to the contrary. But it is clearlv 

• • 

manifest that such obstruction was wholly unnecessary. 

• • 

After the said employees had switched the cam]) cars 
on tin* “Y” and picked up the train, and then left the 
caboose, they could have passed the switch with the 
31 cars and engine which would leave them a distance 
of about 100 feet from the crossing; then backed up 
and left sav ”> freight cars onto the same track “C” 
from where they had removed the camp cars; then 
picked up the camp cars and backed them up against 
the caboose east of the switch which was on the main 
branch line “B”; then switched again and picked up 
tin* f> freight cars from “C” and backed them up to 
the cam]) cars and caboose. This could have all been 
done in the switching vard without ever blocking the 
highway. Of course, it would have taken one more 
switching operation, a few minutes and just a very 
little added labor, but it would have saved a catas¬ 
trophe. 

In tin* case at bar Plaintiffs alleged it to be the dutv 
of Defendant not to obstruct the highway without giv¬ 
ing warning and further alleged facts showing a breach 
of that duty, which if established would show that the 


obstruction iras unlawful. It naturally follows that 
such an unlawful obstruction would continue for an 
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unlawful time, whether for one minute or mojre than 
five minutes, regardless of statute. While any (Instruc¬ 
tion beyond five minutes would obviously be illegal un¬ 
der the Virginia Statute, it does not follow that an 
obstruction of a dangerous crossing for a [shorter 
length of time would he lawful where no warning was 
given- to travelers. We think it cannot successfully be 
disputed that under any State statute a railroad can¬ 
not obstruct a dangerous crossing on a dark night for 
less than the statutory period without exercising due 
care to prevent injury to users of the highway!, as we 
believe is well established bv the citations heretofore 
given not only by Virginia decisions but by opinions 
rendered by the Supreme Court of the United States as 
to the mutual rights and duties of railroads anil trav¬ 
elers at public crossings. 

The declarations alleged that the automobile was 
rounding a curve in approaching the crossing; that the 
crossing was unknown to the Plaintiff and that “it 
became and was the duty of Defendant to use reason¬ 
able care in the operation and control of the !move¬ 
ment of its cars on and over said railroad crossing, and 
in standing its cars thereon, so as to prevent injury to 
the person or property of the Plaintiffs ” * * * arid that 
“in the nighttime it was the duty of Defendant tjo give 
warning of such obstruction * * * by means of light or 
lights or other discernible signalling devices” (R. 4). 
(Italics ours.) 

It will be observed that Defendant was not charged 
with the duty of limiting the time of the obstruction to 
five minutes or to any given time but that on the con¬ 
trary the declarations alleged that it was under the 
duty not to obstruct the crossing by standing cars 
thereon evspicially in the nighttime without giving- 
war ning. j 
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In undertaking to meet the charges of negligence De¬ 
fendant in its plea declared: 

“This defendant further avers that while in the 
performance of said switching operations the head¬ 
light on said engine was burning brightly and the 
hell of said engine was ringing coutinnonslg 
“And before said engine pulled over said public 
road crossing the engineer gave the whistle signal 
for said crossing. That said public crossing is 
protected bg all the signs and signals required bg 
the lafe of the State of Virginia which are sufficient 
to give due notice and learning of the existence of 
said crossing to augone exercising reasonable cart 
in approaching same." (Italics ours.) 

* jtf: # # iff * 

“This defendant further avers that in the execu¬ 
tion of said shifting operations its employees 
exercised due and reasonable care and did not ob¬ 
struct said public highway any longer than was 
absolutely necessary to permit said shifting en¬ 
gine to bring said cars to a stop in order to permit 
said employees to attach the caboose to the end of 
said train of cars" (R. 7, 8). 

Thus, bv these averments it is clear that this was 
Defendant’s own construction of Plaintiffs’ charges of 
negligence for nowhere in the plea is there any inti¬ 
mation that the Virginia statute limiting an obstruction 

to live minutes was in anv wav in issue. There was no 

• • 

request by Defendant to make more specific Plaintiffs’ 
allegations but on the eontrarv it undertook to meet 
the issue on the charge of negligence in obstructing 
the crossing without warning, when it alleged that it 
“exercised due and reasonable care; * * * that it did 
not obstruct the crossing any longer than was abso¬ 
lutely necessary * * * that the bell of the engine was 
ringing continuously during the switching operations 


63 


and that the crossing was protected by all the signs 
and signals required by the Virginia law, which were 
sufficient to give warning of the crossing” (R. 8). 

Plaintiffs, thereupon, joined issue upon thesb aver¬ 
ments of Defendant’s plea, thus bringing before the 
Court the question whether Defendant had used due 
care in obstructing the crossing for any tinje and 
whether it had given due and reasonable warning. That 
the Plaintiffs charged negligence in obstructing with¬ 
out warning we contend will be readilv shown!by all 
the pleadings and such was the issue as met by the 
averments in Defendant’s plea. 

That the Defendant at the trial also so construed 
the charge of negligence is unquestionably established 
by statements of Defendant’s counsel during thejdirect 
examination of Plaintiff John Link. Witness was! asked 
whether on approaching the crossing he could have 
heard the ringing of the bell on the locomotive if it 
had been rung, to which question counsel for Defend¬ 
ant objected on the ground that there was no Charge 
in the declarations that Defendant had failed tb ring 
the bell or blow the whistle at the crossing. j 

i 

i 

(Counsel for defendant.) The charge is ^negli¬ 
gence in failing to give notice of the ohstruction of 
the crossing hg the standing cars. (Italics <|>urs.) 

(Counsel for plaintiffs.) In any manner. | 

(Counsel for defendant.) They are all just! alike 
in the allegations as to fact. 

The Court. In the plea it is stated that, ‘j‘This 
defendant avers that during all the time! said 
switching operations were being performed, tin* 
headlight on the engine was shining freelyj, and 
the bell on said engine was ringing.” That is a 
part of your plea. 

(Counsel for defendant.) Yes, sir; but here is 
a part of the declaration 1 wanted to call yoijir at- 
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tent ion to, that the defendant is charged frith neg¬ 
lect iff obstructing the crossing, so as to prevent the 
safe and free passage of automobiles over that 
highway, and so forth , and that it was the duty of 
the ,defendant to give warning of such obstruc¬ 
tion to approaching travelers on the highway by 
means of lights . (Italics ours.) 

The Court. Why did you set up the fact that 
the bell was ringing? 

(Counsel for defendant.) Simply because the 
rules of the Court say we must set up all facts. 

The Court. Well, I think he can show that that 
was not a fact. 

(Counsel for defendant.) I simply call your 
Honor's attention that it is not charged in the 
declaration that we were negligent in failing to 
ring a bell or blow a whistle. 

The Court. But you do set forth in your plea 
that the bell was continuously ringing. 

(Counsel for defendant.) Yes, sir. I appre¬ 
ciate that. 

The Court. That would be some evidence* of it. 

(Counsel for plaintiffs.) He has answered the 
question, hasn't he? 

The Court. I think he has. 

(Counsel for plaintiffs.) What is the answer? 

(The Witness.) I said I heard no bell. That is 
my answer. 

The Court. I will take this up tomorrow morning 
at ten o'clock (R. 54). 

The Court, however, failed to change its ruling and 
the trial was proceeded with in accordance with the 
above-cited construction of the pleadings. If the 
Court's ruling had been to the contrary an opportunity 
would have been requested by Plaintiffs to amend the 
declarations by making more specific and certain their 
charges of negligence. 

Plaintiffs submit that in construing the declarations 
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both the duty charged as being* imposed on tlie De¬ 
fendant and the alleged breach of that duty niust be 
weighed jointly for the purpose of establishing the 
precise character of the negligence complained of, and 
further contend that in determining what is in issue in 
any case all the several pleadings should he considered 
as a whole . 

The modern rule of the construction of pleadings is 
always toward liberality and especially is this true 
where a motion to make the pleadings more specific 
might have been made before trial. 


“A suitor is no longer to be* turned out of!court 
if by making all reasonable intendments pi his 
favor enough can be seized hold of in his pleadings 
to show that he has rights which ought to be en¬ 
forced.’ ’ | 

(49 0. J. Ill and many cases cited.) 

i 

‘‘In Texas every presumption must be indulged 
in favor of the sufficiency of t lie pleading iin the 
absence of special exception.” 

(('oilier v. Brown (Common A), 2So S. AY. j 307.) 

I 

“So every reasonable intendment from the alle¬ 
gations contained taken as a whole will be indulged 
in favor of the pleading where attacked by| gen¬ 
eral demurrer.” 

(Hovencamp v. Union Stock Yards, 107! Tex. 
421.) j 

(S. AY. R. Co. v. Rawlings, 89 S. AY. 1099.)! 

“Although the allegations of a pleading imust 
on demurrer thereto be construed most stronglv 
against the pleader, it has been pointed out that at 
the same time the facts alleged must be construed 
in their most favorable aspect in his behalf.”! 

(49 C. J. 107, citing Bigbee Fertilizer Co. v. 
Scott, 3 Ala. A. 385; Electric Accessories Co. 
v. Alittenthal, 194 X. Y. 473.) 
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“Pleadings must be construed as an entirety.’- 

(4b C. J. 116-117, and many cases cited.) 

“Under the common law system of pleading- the 
formation of an issue was completed by formal ac¬ 
ceptance or joinder of issue. But an issue well 
tendered by the traverse of a material allegation 
must be accepted; and this is equally true of a 
special traverse.” 

(4b C. J. 781, citing Hapgood v. Houghton, 8th 
Pick (Mass.) 451; Dawes v. Winship, 16 Mass. 
‘2b 1: Dwyer v. Stevens, 6 Mass. 389; State v. 
Chrisman, 2 lnd. 126.) 


w 


“And anv controverted matter substantially 
• • 

it bin the pleading may raise an issue.” 
(Townsend v. Hagar, 72 Fed. b4b; Knight v. 
Whitmore, 125 Cal. Ib8; Bussell v. Berk- 
stresser, 77 Mo. 417; Enright v. Amer. Bel¬ 
gian Lamo (V)., App. Div. 431, 55 X. V. S. 
397: Fitshugh v. Conner, 32 Tex. Cir. A. 277.) 


“Where it is a]>parent that the issue sought to 
be tendered by the declaration was understood 
and accepted by the defendant and a trial had 
thereon everv doubt will be resolved in favor of 
the declaration.” 

(Wash. & Ya. Kwy. Co. v. Perry, 47 App. D. C. 

90.) 

These authorities are re-established as a rule of 
guidance in Buie 25 of the Supreme Court of the 
District of Columbia, which reads as follows: 

* 6 Joinder in Issue 

“The joinder in issue may lie—the plaintiff 
joins issue upon the defendant's first plea. 

The defendant joins issue upon the plaintiff's 
replication to the first plea. 


67 


,, I 

And this form of joinder shall he deemed] to he 
a denial of the substance of the pleading to u'hich 
it relates and an issue thereon.” n'\ 


V ,-v V *-r 4? £/~L**St-rZ> 


Defendant’s pleas allege: 

i 

“That in the course of the performance of said 
work (switching and etc.) it was necessarjy for 
said switch engine with certain cars attached 
thereto to pass over the public crossing and shop.” 

“That in the execution of said shifting opera¬ 
tions its employees exercised due and reasonable 
care,” etc. 

Plaintiff joined issue on the said allegations, i This 

joinder placed both these allegations directly in j issue 

and thereby cured, if it were necessary to curb, any 

failure of the declaration clearly to raise the issue of 

* 

Defendant’s lack of due care in blocking the highway 
with a standing train for any period of time without 
giving due and proper warning of the obstruction. 


CONCLUSION 

For the foregoing reasons Appellants respectfully 
submit that there was reversible error committed by 
the Trial Court in these cases and that the judgments 
should be reversed and the causes remanded. 

j 

Respectfully submitted, 


P. J. McCumber, 

Dan F. Reynolds, 
Harrison Brand, Jr., 
Charles F. Redmond, j 
Attorneys for Appellants. 
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On the evening of November 18, 1928, a Southern 
Railway freight train left Alexandria, Va., on its way 
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to Harrisonburg, Va., by way of Manassas. After 
reaching Manassas the train left the town and pro¬ 
ceeded into the freight yard of the Company, which 
is about a mile beyond the outskirts of the town. 
When it reached the yard, the engine was detached, 
and it was moved to coal hoppers to obtain coal. 

After coaling, it became necessary for the engine 
and the train crew to do some shifting of cars in the 
yard in order to get out six camp cars which they in¬ 
tended to attach to the rear end of the train. These 
camp cars, with some others which were in front of 
them, were standing on a storage track which led to a 
switch on the main track to Harrisonburg and formed 
part of what was called a “Y.” The engine moved 
out of the main track leading from the yard to Har¬ 
risonburg, past the switch which connected up with the 
storage or “Y M yard tracks. They backed in on the 
storage track, coupled to the cars standing there, and 
then moved out over the switch on to the main track, 
and backed the string of cars on the other leg of the 
“Y.” The six camp cars were uncoupled from the 
other cars and left standing on this leg of the “Y,” 
and the engine then moved the other cars back to the 
storage track (R., pp. 75, 76). It then pulled out on 
the main track and backed into the yard and coupled 
up with its train and proceeded over the main track 
leading to Harrisonburg, past the switch aforesaid, 
and stopped, the caboose on the rear of the train 
having been cut off and left south of the switch. The 
train then backed on the “Y M track, where the camp 
cars had been left, and they were coupled to the rear 
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j 

i 

i 

i 
i 

i 

of the train. This completed the makeup of the train 
with the exception of picking up the caboose which 
had been left standing on the main track immediately 
south of the switch, and up to this time neither the 
engine nor any part of the train had ever crossed the 
highway which intersected the Harrisonburg main 
track, almost at right angles, 1,415 feet from the ^witch 
hereinbefore referred to. The train moved out of the 

i __ 

“Y” track and stopped to pick up the caboose. It 
then contained 38 cars and the engine, and because of 
its length the engine and four of the cars had tb pass 
over the highway crossing before stopping in order 
that the rear of the train could clear the switch. 
Flagman Gerber, who was one of the train crew, 
testified that after the train coupled to the camp cars, 
and the brakes had been let off of the latter, hje left 
the train and walked straight across what would be 
the throat of the “Y” to the main track, and he let 
the brakes off of the caboose as the train started out 
of the “Y” track; that it was a downgrade from 
where the caboose was standing to the switch, sb that 
when lie let the brakes off the caboose started drift¬ 
ing down to the switch while the train was actually 
passing out of the “Y” and over the switch, with the 
result that just about the time the train stopped jafter 
passing over the switch, the caboose had reached the 
rear end thereof and was coupled to the train imme¬ 
diately by the brakeman, who signalled the engineer 
to proceed (R., p. 75). This witness further testified 
that the train had been standing possibly a minutb and 
a half before he gave the proceed signal. He then 
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went into the caboose, and in possibly another minute 
he heard a distress signal from the engine. 

Engineer Dennis testified that 

“He had practically just got stopped when he 
was given the highball signal to proceed. He 
answered the signal. * * * His answer to 

the signal to proceed was two short blasts and 
he had just taken his hand off the whistle when 
the collision occurred” (R., p. 69). 

Fireman Layman testified that 

“The train had just practically come to a 
stop when the accident happened, because the 
brake valve had not quit exhausting. Witness 
was sitting there looking at the valve. The 
engineer had his hand on it, and it was exhaust¬ 
ing” (R., p. 73). 

Conductor Bly, who was back in the yard at the 
end of the train attending to the switching operations, 
testified (R., p. 79): 

“that after the train crossed the track, it was 
about three minutes before this accident oc¬ 
curred, that it was not a bit longer than that, 
if it was that long.” 

It is not clear from his testimony what track he was 
referring to—whether he meant after the train 
crossed into the “Y” track or after it crossed the 
switch going out of the “Y” to the main track. 

Witness Stickley, another brakeman with the train, 
testified as follows (R., p. 79): 

“When the train pulled out of the side track 
on to the main line, witness threw the switch 
that led into the “Y” and the flagman went 
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over and took the brake off of the cab;so that 
the cab followed right down and coupled to the 
train after passing the “Y.” Witness jcoupled 
the air hose of the cab to the train and stepped 
out and gave the engineer the proceed! signal, 
which they call the highball; that it would not 
be over a minute from the time the cab Coupled 
to the train, and he coupled the air hose and 
gave the engineer the signal to proceed; that 
as soon as the train cleared the switch the cab 
was right there almost at the same time. That 
after giving the signal to proceed witness went 
in the cab, and the accident must ha^e hap¬ 
pened right then because the engineer blew 
successive blasts to notify us something was 
wrong.’’ 

This is all the evidence in the record as to the length 
of time that the train remained standing over tlje high¬ 
way crossing. The plaintiffs offered no evidence what- 
ever on the subject. 

It was during this momentary stop of the train over 
the crossing that the infant plaintiffs, who had left 
Manassas at about 9:30 in the evening for a pleasure 
ride, were driving along the highway towards the 
crossing in an automobile operated by one Of said 
infants, and ran into the side of the fifth car; of the 
train from the engine, and were injured. Tlie fifth 
car of the train was a large car with a box body, and 
known as a stock car. The other cars between that 
car and the engine were box cars (R., p. 70). 

The declaration in each case, after alleging tide sup¬ 
posed duty upon the defendant under the (iircum- 
stances hereinbefore detailed, charges as follows 
(R., p. 4): i 
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“that, notwithstanding its duties in the prem¬ 
ises, the defendant did negligently and willfully 
and completely obstruct said public highway, 
at the time and place and in the manner afore¬ 
said, through its agents, servants and em¬ 
ployees, by standing one of its freight cars for 
an unlawful period of time on the railroad 
tracks crossing said public highway, thus pre¬ 
venting the movement of traffic on said public 
highway, and did also negligently and willfully 
fail, through its agents, servants and employees, 
to display at said crossing any light or lights, 
or other discernible signals of any kind what¬ 
soever, as a warning to said Robert W. Sisson 
(the driver of the automobile) of said obstruc¬ 
tion,: while approaching said railroad crossing 
on said public highway, in said automobile, at 
the time and place aforesaid.” 

The declaration then sets forth an excuse offered by 
the driver of the automobile for not seeing the freight 
train, by alleging that shortly before the highway 
reached the crossing, it passed around a curve, and 
that in rounding the curve the light from the lamps 
of his automobile were for a time thrown off the high¬ 
way, and he did not see the obstructing freight car 
until he was about forty feet therefrom, when it was 
too late to avoid a collision with it; that when he did 
perceive the freight car obstructing the highway, he at 
once used the utmost care to bring his automobile to a 
complete stop to avoid a collision but that notwith¬ 
standing his efforts, and because of the said negligence 
of the defendant, 

“said automobile collided with great force and 
violence against said freight car of the defend- 
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ant, as a result whereof said automobile was in 
part violently jammed and forced under said 
freight car and in such manner that for a con¬ 
siderable time said Robert \V. Sisson was 
forcibly and painfully imprisoned in the wreck¬ 
age of said automobile and under said! freight 
car of the defendant. And the plaintiff I further 
says that by reason of said negligence of the 
defendant said automobile was completely 
wrecked and damaged and became a total loss 
to the plaintiff and the said Robert W\ Sisson 
suffered serious injuries, &c.” (R., p. 5). 

The defendant in its plea denies any negligence on 
its part or that of its employees; denies that the said 
Robert W. Sisson operated said automobile at the time 
and place of accident lawfully and carefully aind at a 
reasonably safe speed along said public highway, or 
that he was keeping a careful and reasonable lookout 
for obstructions on the highway, and avers t|hat the 
curve in the public highway was a hundred yards away 
from the crossing, and that from the end of saijd curve 
the highway approached the crossing at right! angles, 
and that one approaching the crossing even while on 

I 

the curve has a plain and unobstructed view iof said 
crossing. The plea further avers that during all of 
the time of the switching operations in the yard, and 
at the time of the accident, the headlight on the engine 
was burning brightly, the bell on the engine was ring¬ 
ing, and that before the engine finally pulled qver the 
public road crossing the engineer gave the whittle sig¬ 
nal for the crossing. Further, that said publid cross¬ 
ing is protected by all the signs and signals required 
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by the laws of the State of Virginia, which are suffi¬ 
cient to give due notice of the existence of the crossing 
to anyone exercising reasonable care in approaching 
the same; and further, that a few moments after the 
engine and part of the train passed over the crossing, 
the said infant plaintiff Robert W. Sisson drove his 
automobile at a fast and dangerous and reckless rate 
of speed along said highway approaching said cross¬ 
ing, and without keeping a proper lookout or paying 
any attention to the crossing signs and the signals 
emanating from the engine, he caused said automobile 
to collide with a car of said train standing on the 
crossing with such violence as to force said automobile 
almost entirely under said car, to his own injury and 
the destruction of said automobile; and that if he had 
exercised ordinary and reasonable care for his own 
safety, and that of his passengers, and had kept a 
reasonable lookout for the crossing, and had not pro¬ 
ceeded at a reckless and unlawful rate of speed, there 
would have been nothing to prevent him from seeing 
said car standing on the crossing in time to have en¬ 
abled him to stop his automobile before colliding with 
said car, and his injuries were the direct result of his 
own negligence and carelessness, which was the proxi¬ 
mate cause of said collision (R., pp. 7, 8). 

It will be noted that there are only two charges of 
negligence in this declaration: 

1. That the defendant negligently, wilfully and com¬ 
pletely obstructed the public highway “by standing 
one of its freight cars for an unlawful period of time 
on the railroad tracks crossing said public highway.’’ 
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2. That the defendant negligently and wilfully failed 
to “display at said crossing any light or lights or other 
discernible signals of any kind whatsoever as a warn¬ 
ing to said Robert W. Sisson of said obstruction” as 
he approached said crossing. 

! 

i. ! 

i 

ARGUMENT ON THE FACTS. 

i 

(a) 

| 

Defendant was guilty of no negligence oh either 
of the charges set forth in the declarations. 

i 

We will first discuss the facts in evidence With re- 

! 

gard to these two charges of negligence above set 
forth. | 

1. The declaration plainly charges defendant with 
obstructing said highway crossing “by standing one 
of its freight cars for an unlawful period of time on 
the railroad tracks crossing said public highuiay. ,y 

The defendant and the trial court both assurped, as 
they had a right to assume from this allegation, that 
the plaintiff intended to prove that the train obstructed 
the crossing for a greater period than was permitted 
bv the Virginia statute, and the case was tried from 
beginning to end on that theory. It would be unreason¬ 
able to suppose that plaintiff would contend that the 
defendant under its charter did not have the legal right 
to operate its trains over the crossing in question, a 
country road crossing, or to even stop its trainp over 
said crossing for a reasonable time in the conduct of 



its busihes^. The charge made in the declaration could 
only mean that the defendant had stopped its train on 
the crossing and obstructed the same for a period 
longer than that allowed by the statute law of Vir¬ 
ginia, or, if there should be no statute, for a period so 
unnecessarily long as to create a presumption of negli¬ 
gence. But the facts show that this long freight train 
had come to a stop so shortly before the collision oc¬ 
curred, and well within the time limit allowed by stat¬ 
ute, that it is fair to assume the accident would have 
happened before the train could have cleared the cross¬ 
ing even if it had not stopped at all. 

When the case was brought to trial, the plaintiff 
found himself in the position of being unable to pro¬ 
duce a single witness who could testify to the length 
of time during which the train did actuallv obstruct 
the crossing. And the defendant’s witnesses in charge 
of the train all testified that the stopping of the train 
on the crossing was merely momentary, and for the 
purpose of permiting the caboose to be attached to the 
rear end of the train before proceeding on its way. 
The testimony of these witnesses on this subject has 
already been set forth herein, and a reading of the 
excerpts of their testimony in connection with other 
testimonv showing what thev had to do after the train 
stopped, and what they did, shows conclusively that 
the statement of Engineer Dennis and Fireman Lay¬ 
man that the train had just practically come to a stop 
when the accident happened, was correct. 

It will be remembered that the other witnesses of 
the defendant, who were back at the rear of the train, 
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did not know that the accident had happened until 
after the engineer had called the crew forward by a 
distress signal from the engine. 

The engineer testified as follows (R., pp. 69^ 70): 

• ! 

“His answer to the signal to proceed was two 
short blasts and he had just taken his liand off 
the whistle when the collision occurred. He 
heard the noise and got off of his engine and 
ran back to the crossing. He found one boy 
standing behind the car and one was under the 
fence. At that time another boy drove up in 
a Ford car on the same side of the train with 
the wreck. * * * He told the boy driying the 
Ford to turn his car around and told the boy 
who was standing in the road to get in the car 
and the driver and I then picked up thje other 
boy lying by the fence and put him in the car, 
and told the driver of the Ford to take the two 
boys to a doctor in Manassas. The other two 
boys were pinned under the freight car and he 
could not possibly have gotten them out The 
engine had been driven back so that the cowl 
and the front part of the engine was mashed 
down on their legs. The wheels of the automo¬ 
bile were over the rail under the freight car.’’ 

W it ness further testified that he then 

i 

“ran back to the engine and blew a distress sig¬ 
nal for the crew to come up from the rear. He 
then went back to the crossing and stayed there 
until the freight car was jacked up, and the boys 
taken out. They had to send to Manas$as for 
jacks .’ 9 . | 

He further testified that after giving the distress sig¬ 
nal and returning to the crossing, he crawled! under 

i 

i 
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the freight car and let the air out of the front tires of 
the automobile, thinking that would lower the automo¬ 
bile sufficient to relieve the pressure on the boys’ legs, 
but they were still held there (R., p. 70). 

This testimony is home out bv the statements of 
the fireman and of the two brakemen, who were at the 
rear of the train. 

Fireman Layman says (R., p. 73): 

“The train had just practically come to a 
stop when the accident happened, because the 
brake valve had not quit exhausting.” 

He further testified that the engineer was looking back, 
and that the witness grabbed a torch and followed 
the engineer off the engine to the crossing, where they 
found they needed help, and they went back to the 
engine to give a distress signal, and then again went 
back to the crossing. 

Flagman Gerber testified (R., p. 75) as follows: 

“Just about the time the train stopped, the 
cab ! coupled to the train and the brakeman 
coupled the air hose and highballed the engi¬ 
neer. By highballing is meant giving the signal 
to proceed. Witness then went into the cab, and 
just about that time a succession of short blasts 
of the whistle was given which indicated there 
was something wrong in the train.” 

Flagman Stickley testified (R., p. 79) as follows: 

“Witness coupled the air hose of the cab to 
the train and stepped'out and gave the engi¬ 
neer the proceed signal, which they call the high¬ 
ball; that it would not be over a minute from 
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the time the cab coupled to the train and he 
coupled the air hose and gave the engineer the 
signal to proceed 

It will be recalled that the engineer testified (R., 
p. 69) that he had just stopped his engine when he 
was given the highball signal to proceed. “His an¬ 
swer to the signal to proceed was two short! blasts 
and he had just taken his hand off the whistle when 
the collision occurred.” 

Plaintiffs made no attempt to contradict this testi¬ 
mony, and from this evidence it is apparent that the 
train had just come to a stop or at most cofild not 
have been standing more than one minute before the 
collision occurred. That it was necessary for the engi¬ 
neer to stop in order that the caboose might be at¬ 
tached to the train and the train employees board 
the same, would seem too plain for argument. 

The statute law of Virginia recognized the fa^t that 
at times it becomes necessary for a train to stop over 
a road crossing. Section 4734, of the Virginia Code 
of 1930, provides that “it shall be unlawful for any 
railroad company or any receiver or trustee operat¬ 
ing a railroad, to obstruct for a longer period than 
five minutes the free passage on any street oij road 
by standing cars or trains across the same, &c. ,: ’ 

Since, therefore, the Railroad Company ha£ the 
legal right under its charter to operate its train$ over 
highway crossings in the country, and to stop its trains 
on the crossing when necessary, provided it did not 
obstruct the crossing for a greater period thafi five 
minutes; and since the evidence in this case conclu¬ 
sively shows that the defendant’s train did not stop 

3 p 


i 
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on the crossing in question unnecessarily, or remain 
there for a longer period than was necessarily con¬ 
sumed in attaching the caboose to the rear of the 
train and giving the crew an opportunity to board the 
same, which period of time was well within the limit 
set by the statute, we respectfully submit that there 
is no foundation in fact or in law in support of the 
first charge of negligence made by the plaintiffs in 
their declarations. 

2 The only other charge of negligence in the decla¬ 
rations is that the defendant negligently and wilfully 
failed to display at said crossing any light or lights 
or other discernible signals of any kind as a warning 
of the obstruction to the driver of the automobile on 
the highway. 

There is no statute of Virginia requiring that em¬ 
ployees in charge of a train which stops momentarily 
over a road crossing in the country, protected by the 
usual signs as required by statute, to stand at the 
crossing to give warning of the obstruction to per¬ 
sons approaching on the highway and in the night 
time, and to have with them a light to assist in giving 
such warning. If such was the legal duty imposed 
upon the train employees, it would be necessary to 
station a man on each side of the train at the cross¬ 
ing, in order to give the warning to travelers on the 
highway approaching the crossing from both direc¬ 
tions. Such a requirement would be burdensome, im¬ 
practicable and result in a greater delay in moving 
the train. It is in evidence that the crew of this train 
consisted of an engineer and fireman, who are neces- 
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sarily confined by their duties to the engine, and a con¬ 
ductor and two brakemen. This is the usual crew 
employed in operating a freight train. The ppsition 
of the conductor, flagman and brakemen is in the 
caboose or at the rear of the train where car$ ordi¬ 
narily are added or separated from the train. If two 
of these men should be required to guard the j cross¬ 
ing when a train stops on the crossing, it would leave 
only one man to attend to the usual duties which are 
performed by three men. 

The authorities which will be hereafter quoted are 
to the effect that it is not the duty of a railroad com¬ 
pany to station members of the crew at a road cross¬ 
ing on one side or on each side of a train, when it] stops 
on a crossing, for the purpose of warning travelers on 
a highway of the obstruction. It is further held by 
all of said authorities that it is not the duty of & rail¬ 
road company in the absence of statute to light rail¬ 
road crossings in the country. 

It is claimed by the plaintiffs, however, that there 
were no other discernible signals of any kind aX or 
approaching the crossing in question. The driver of 
the car, Robert W. Sisson, testified that he shw no 
signals of any kind at or approaching the crossing; 
but all of the other witnesses for the plaintiff and 
the defendant agree that the crossed-arm signal with 
the word “RAILROAD’’ on one arm and * 4 CROSS¬ 
ING’ ’ on the other and below these crossed jarms 
a horizontal board with the words on it “SLOW 
DOWN—5 MILES—VA. LAW” painted on it Was in 
place on each side of the crossing as required by law. 

The pictures of the crossing offered in evidence by 


i 
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the plaintiff and the defendant all show these crossed- 
arm signals. 

There were two other signals placed along the high¬ 
way approaching the crossing and outside of the low 
two-railed fence enclosing the curve. One was a round 
disc signal with the letters “R R” on it. The other 
was a square box signal with the words “300 FEET 
AHEAD—SLOW DOWN—5 MILES—VIRGINIA 
LAW.” (See Defendant’s Exhibit 3.) 

There was some conflict in the plaintiffs’ evidence 
as to whether the box sign was stationed along the 
curve of the highway at the time of the accident, but 
the witnesses who testified on the subject admit that 
the disc sign was there and had been there before the 
new road was built, which was some four or five years 
before the accident (R., p. 63). But it was claimed 
that this disc sign was nearer to the old road at the 
point where it left the curve than it was to the curve 
itself. 

None of the four boys in the automobile saw any of 
the signs before the accident, either those stationed 
on the curve or the railroad crossing signs at the 
crossing. 

Plaintiffs offered two witnesses who resided, one 
about 400 yards from the crossing, and the other a 
half mile away. The first witness was George D. 
Baker, who testified on direct examination as follows: 

“That he could not sav whether at the time 
of the accident there was located any sign along 
the highway on or about where the curve be¬ 
gins, or near where the fence begins. There 
may have been a sign where the old road was, 
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but I do not remember. There is now ja sign 
along the new road where the curve is, biit wit¬ 
ness could not say whether it was there at the 
time of the accident or not. He does ijot re¬ 
member seeing any. He expects he would be 
liable to see one if it was there” (R., pp. ^9, 60). 

On cross-examination he said (R., p. 62): \ 

i 

I 

“That he did not see any State roa<J sign 
along the new road designating that th^ rail¬ 
road crossing was near. Asked whether he had 
occasion to look for one, he stated, ‘I reckon I 
could see it.’ The road crossing signs! were 
there; that there is a highway sign that has 
been there ever since the road was built but 
that he did not know what was on that sign. 
Witness was then shown a picture ndarked 
Plaintiffs’ Exhibit No. 3, and was asked ! if he 
could point out a State road sign shown jn the 
picture as being on the curve of the highway 
approaching the crossing, but witness testified 
he did not see anything; that it may be in the 
picture but he could not see it. * * * j Wit¬ 

ness further testified that the highway sign be¬ 
yond the railroad was there but he thought he 
was being questioned about the railroad sign; 
that there is a highway sign there; been there 
ever since the highway was built. He do^s not 
know what is written on the sign. * * * He 

thinks there is on the sign the words ‘ Speed)limit 
5 miles.’ He remembers seeing some printing 
on the sign; does not know how far thatj sign 
is from the crossing. The railroad signs at the 
crossing have always been there. 

On redirect examination, the witness testified 
that he could not tell just when the highway 
sign was placed there, but it was put up after 
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the boys got injured, after the accident; that he 
recalled there was a sign before that time fac¬ 
ing the old road. He does not recall whether 
that sign faced the new road after it was built; 
does not know whether the sign which faced 
the old road was moved up to the new road 
and additional boarding put on it and some let¬ 
ters; does not know when that was done. The 
old road and this new road are on the same 
ground. 

On recross-examination witness testified that 
he knew when the new road was built, and when 
they began to use the new road the Highway 
Commission had put up signs along the highway. 
The new road was built four or five years ago. 
He does not know when the signs were put along 
the highway next to the new road, but they were 
put there after the road was finished. When 
witness testified that the sign had not been put 
up until after the accident he was referring to 
the round disc sign. He does not know that 
the disc sign is the same disc sign that was 
alongside of the old road.” 

We have quoted liberally from this witness’ testi¬ 
mony because of its conflicting character. 

Hottle, the other witness for the plaintiff who testi¬ 
fied as to the signs, said (R., p. 64): 

“that he knew of no signs that existed on either 
side of the railroad from where the curve starts 
to the railroad crossing; that there are signs 
there now, somewhere on the bend before vou 
reach the railroad; that the sign at the railroad 
crossing is a regular crossing sign, close to the 
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tracks, about the height of a man’s head; that 
there is a regular warning railroad sign there. 
It is right close to the track. There is | a sign 
approaching the crossing, a regular railroad 
warning sign, which witness judges is about 
150 feet from the crossing. It might b^ more. 
That sign was not there on the day of the acci¬ 
dent, but witness does not know when it \fas put 
there. It was placed there since the accident. 
Witness could not tell what was written , on the 
sign; thinks that below that sign there is an¬ 
other sign, a disc sign.” 

# * # ♦ • • | * 

! 

“Plaintiffs’ Exhibit No. 7 shows where the 
old and new road unite. The old road had a 
round disc sign along it. It was a railroad 
warning sign, and it remained there aftjer the 
new road was built. You could see it| while 
riding around the new road. Perhaps, in addi¬ 
tion to that, the Highway Commission pu|t up a 
square board sign with a notice on it something 
about the speed limit being five miles. There¬ 
upon witness was shown a photograph taken on 
behalf of the defendant on March 3, 1920, and 
subsequently offered in evidence as defendant’s 
exhibit No. 2, and stated that the pictured indi¬ 
cated both the signs referred to. He could not 
say if the highway sign had been there since the 
new road was built. 

On redirect examination witness was asked 
whether this sign was on the roadway prior to 
the accident and he answered it was not.” 

This witness’ testimonv is also uncertain as to what 
highway signs were up at the time of the accident. 
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No other witness testified on the subject, and perhaps 
the question whether the signs were there before the 
accident or placed there afterwards, is unimportant 
because the three boys riding in the car with Robert 
Sisson testified that they were not looking for signs 
or observing the road or paying any attention to the 
conditions except that they did realize the car was 
going around a curve. 

Robert Sisson, the driver of the car, says the same 
thing, but both on direct and cross examination (R., 
pp. 49, 50) he states that in rounding the curve he 
keep his eyes on the fence posts, and did not see any 
signs at anv time or anvwhere. On direct examina- 
tion (R., p. 49) he says: 

“There were posts along the side which were 
painted white, and of course he was watching 
these posts so that he could be in the road and 
not run into the posts, and his lights were shin¬ 
ing ahead of him, and on the curve they were 
shining around the curve off in the fields, and as 
he came out of the curve his lights showed him 
that the curve had ended, and during this time 
he had seen no signs.” 

On cross-examination (R., p. 50) he said: 

“In going around this curve he kept watch¬ 
ing the posts, which were painted white, and he 
continued to do this until the curve straightened 
out into a straight road. He does not recall 
whether the posts ended at the end of the curve 
or not, but he kept his eyes on them until he was 
straight, and then he looked ahead, but he did 
not see any obstruction. When asked why he did 


not see any obstruction his answer was ‘Because 
I just did not see anything.’ After he straight¬ 
ened out at the end of the curve he was about 80 
feet from the crossing. He did not see the 
freight car on the crossing until he wasi within * 
40 feet of the crossing.” ! 

He further testified (R., p. 49): j 

| 

“The beam of the headlight was about 80 
feet ahead of the car to where it would strike 
the road.” 

• i 

So far as the defendant’s negligence is concerned, 
therefore, it would make little difference if thejre had 
been a dozen signs around the curve leading!to the 
crossing, because none of the boys looked for an£r signs 
and would not have seen them. 

So far as lights are concerned, it is ih evi¬ 
dence that the headlight on the engine, which stood 
about five car lengths from the crossing, was| burn¬ 
ing brightly, although not shining in the j direc¬ 
tion of the highway or the curve in the highway, but 
it could have been plainly seen by anyone bn the 
highway from the time they entered the beginning 
of the curve until they got at least half way around 
it, because it was directly in front of them. 

In addition to this, Fireman Layman testified that 
there were three other lights in the cab of the Engine 
(R., p. 74). In addition to this, the headlights bn the 
automobile were burning brightly, and from the time 
the automobile entered the curve they would b<^ shin¬ 
ing directly on the spot where the engine was standing, 
and as the automobile rounded the curve the 1 head- 
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lights would pass along the train from the engine and 
when the curve straightened out 80 feet from the 
crossing the headlights would shine directly on the 
car on the crossing. 

It seems clear, therefore, that if these boys had been 
paying any attention to what they were doing and 
where they were going, they would not only have seen 
the lights on the engine, but their own headlights 
would have disclosed the presence of the engine and 
cars and particularly the box car standing on the cross¬ 
ing. 

It is respectfully submitted, therefore, the evidence 
in this case shows that if Robert Sisson had been using 
reasonable care while driving his automobile around 
the curve in the highway, he would have seen the dan¬ 
ger signs stationed around the curve and at the cross¬ 
ing; he would have seen the lights on the engine which 
stood directly opposite the middle of the curve; and 
the headlights on his own car would have disclosed to 
him the long freight train standing on the track and the 
car standing over the high wav at the crossing in time 
to have enabled him to stop his car before reaching the 
crossing. He was negligent in not observing the signs 
and the conditions, or he was driving his car at such a 
rapid rate of speed that he could not stop it in time to 
avoid the collision after he discovered, or should have 
discovered, the car standing on the crossing. 

This brings us to a consideration of the evidence 
bearing on the question of the contributory negligence 
of the driver of the car. 
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(b) 

The negligence of Robert Sisson, the drived of the 
automobile, was the sole proximate cause of j the in¬ 
juries suffered by him and his companions. 

i 

The defendant’s plea in each of these cases denies 
that it or its employees were guilty of any negligence 
which caused or contributed to the collision; at the 
crossing; and it expressly averred that said collision 
was caused by the negligence of the driver of the 
automobile in failing to exercise reasonable dare for 
his own safety and that of his passengers; that if he 
had not been proceeding at a reckless, dangerous and 
unlawful rate of speed, there would have nothing to 
prevent him from seeing the train of cars oyer the 
crossing in time to have stopped his automobilje so as 
to avoid the collision; and that his injuries were the 
direct result of his own negligence and carelessness, 
which was the proximate cause of the collision, i 

At the end of the plaintiffs’ case, the defendant 
moved for a, directed verdict on the ground that there 
was no negligence shown in the case on the partj of the 
defendant; that there was a failure of prbof of 
negligence under the allegations set out in the djeclara- 
tion; that the presence of the freight car upbn the 
crossing was not the proximate cause of the injury, 
and that the evidence showed that the sole cause of 
the injury was the negligence of the driver jof the 
automobile. This motion was overruled (R., p. 68). 

After the defendant had put on its testimony, its 
motion for a directed verdict on the grounds I above 


i 
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stated was renewed, and after argument was granted 
(R., p. 81.). 

The infant plaintiffs started out from Manassas at 

9:30 in the evening for a pleasure ride in the country. 

They all testified that thev did not know the road 
•> * 

over which they were traveling, and while they knew 
that Manassas was a railroad junction, they did not 
know that the railroad tracks at any point in the 
country crossed the highway on which thev were 
traveling. One of the boys admitted that he had 
driven over this crossing on two occasions prior to the 
accident, but the others had no knowledge on the sub¬ 
ject. They testified that the automobile was being 
driven between 30 and 35 miles an hour. The driver 
of the car, however, testified that before entering the 
curve he was going about 35 miles an hour; that on 
the curve he slowed up some, “and when he was sure 
the curve was over he increased his speed, but then he 
was not going over 35 miles” (R., p. 51). He testified 
that he could not tell how fast he was going when he 
hit the freight car because he had put on the brakes 
and had cut down the speed considerably, but there 
was still sufficient momentum to drive the automobile 
under the freight car because it became necessary 
to jack the freight car up in order to get him and the 
automobile out (R., p. 51). 

Plaintiffs admit in their declarations and evidence 
that the automobile was completely destroyed. 

Engineer Dennis graphically describes the conditions 
which he found at the crossing immediately after the 
accident (R., p. 70). In addition to the wrecking of the 
automobile, he found that the truss rods under the 


freight car had been bent out and the brake Cylinder 
broken loose from the car. The brake cylinders are 
coupled with inch iron pipes, and they were broken out 
(R., p. 70). In addition to that, the impact was so great 
that the plaintiff Link, who was sitting on the rear seat 
of the automobile, was thrown forward and then 
through the door of the automobile, which wa$ forced 
open, and he was found lying unconscious off to ithe side 
of the road in the ditch (R., p. 55). j 

All of this mute evidence was uncontestable proof 
as to the great violence with which the automobile hit 
the freight car and as evidence of the fact that the 
automobile must have been traveling at a vefy high 
rate of speed, and this notwithstanding the fact that the 
driver testified that he first saw the freight cdr when 
his automobile was 40 feet away, and that ho imme¬ 
diately put on his foot brake, and then grabbed his 
emergency brake (R., p. 49), but that this only had the 
effect of cutting down his speed considerably j (R., p. 

51). . ^ | 

On cross-examination the driver said: 

| 

‘ 4 In going around this curve he kept watching 
the posts which were painted white, and !he con¬ 
tinued to do this until the curve straightened out 
into a straight road. He does not recall whether 
the posts ended at the end of the curve or not, 
but he kept his eyes on them until he was straight, 
and then he looked ahead, but he did not see any 
obstruction. When asked why he did not see 
any obstruction, his answer was ‘because he just 
did not see anything.’ After he straightened out 
at the end of the curve he was about 80 feet from 
the crossing. He visited the crossing after the 
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accident and measured the distance from the 
curve. He did not see the freight car on the 
crossing until he was within 40 feet from the 
crossing” (R., p. 50). 

Great stress has been laid by the appellants upon the 
fact that there was a long curve in the highway, and 
that the end of this curve approached the crossing so 
close that the headlights from an automobile coming 
around the curve would not be thrown on the crossing 
until the automobile had passed out of the curve and 
was within:85 feet of the crossing. In support of this 
contention they offered in evidence a number of photo¬ 
graphs of the curve, from which it appears that the 
curve bears to the left as it approached the crossing, 
and thev offered in evidence the testimony of several 
witnesses who claimed that thev made observations and 
measurements for the purpose of ascertaining how far 
the curve was away from the crossing. 

Plaintiffs’ witness Baker (R., p. 60), and plaintiff 
Strong (R., p. 66), testified as to making measurements 
in the presence of counsel for plaintiffs. The unfair¬ 
ness of these measurements is demonstrated bv the tes- 
timonv of the witnesses taking them. Baker savs that 
they stood at the first rail of the railroad track and 
noted the location of the first post in the fence on the 
left-hand or inside of the curve, which indicated to him 
the beginning of the curve, and thev took a measure- 
ment at that point, which proved to be 85 feet 9 inches 
from the railroad track (R., p. 60). 

On cross examination he said (R., p. 61): 

4 ‘ That the measurement he helped to take was 
on the inside of the curve approaching the rail- 
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road track; that he did not take any measure¬ 
ments on the opposite side on the outside of the 
curve, from the railroad track down as! far as 
you can see on the road; they took no measure¬ 
ments there at all; that he measured f]*om the 
end of the fence at the railroad crossing 2 feet 
4 inches, he thought, out from the po$ts and 
straight down until he hit the last post on the 
inside of the curve that was in line, and| that is 
as far as it was straight, and that carried us 
down there 86 feet 9 inches. He would ibay the 
highway was about 40 feet wide. A man ap- 
proaching in an automobile and traveling on the 
outside of the curve near the fence and to the 
right hand side of the road, could see th4 cross¬ 
ing much further away than from the post where 
they took the measurements, but they took no 
measurements of it, nor did thev have a man walk 
down on the right hand side of the road td deter¬ 
mine how far he could be seen from the! cross¬ 
ing. ’ ’ 

Plaintiff Strong (R., p. 66) testified as follows: 

i 

“that he made a measurement along the! inside 
fence, on the right hand side as you look toward 
Manassas, which showed a distance of 89 feet, 
lie thought, from the first rail of the crossing to 
the point where the curve began; that in making 
the measurements from the railroad track he 
had somebody hold one end of a 100-foot cloth 
tape and that he held the other end; tjiat he 
walked along the fence and sighted along the top 
of the fence until he found the last post that was 
in a straight line; that the tape was held there 
and drawn up to the first rail of the track iand it 
showed a distance of 89 feet;” 


i 

i 
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On cross examination (R., p. 67) he corrected him¬ 
self and said the measured distance was 85 feet. Then 
he said: 


‘ ‘ He made an observation down the right hand 
side of the road towards the track and measured 
the distance. He left the memorandum contain¬ 
ing this distance with his attorney. He did not 
know what purpose the measurements were for. 
There were numerous reasons for the measure¬ 
ments.’ y 

It is to be noted that this second measurement on the 
right hand side of the road approaching the crossing 
was never produced or offered in evidence by plain¬ 
tiffs’ attorneys. 

In addition to this, Robert Sisson, the driver, had 
already testified (R., p. 50), as follows: 

‘‘that in driving around the curve he was on the 
right hand side, the outside of the curve, and 
was nearer the posts and rails along that side 
than he was to the left hand side.” 

But they produced no measurement to show the dis¬ 
tance from which a person riding in an automobile 
around the curve on the right hand side of the road 
would be from the crossing when the driver would be 
in plain sight of the crossing and his headlights point¬ 
ing directly towards it. 

On this testimony appellants argued that the cross¬ 
ing could only be seen by a driver approaching it from 
the direction of Manassas when he was 85 feet away 
from the crossing, and just coming out of the curve. 
And further, that an automobile traveling from 30 to 
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35 miles an hour could not be stopped in that distance 
in time to avoid a collision on the crossing. 

Such argument is not borne out by the testimony nor 
the additional evidence offered by the plaintiffs them¬ 
selves as to the distance within which this character of 
automobile could be stopped when traveling 35 miles an 
hour. 

Robert Sisson, after testifying that “ after he 
straightened out at the end of the curve he wa^ about 
80 feet from the crossing” (R., p. 50), and that the beam 
of his headlight was about 80 feet ahead of the j car to 
where it would strike the road (R., p. 49). He testified 
(R., p. 51) that his car had four wheel hydraulic brakes, 
but he had never made any tests to determine within 
what distance he could stop the car going from 30 to 35 
miles an hour. 

His father, John W. Sisson, however, testified (R., p. 
57) that this car could be stopped on a hard shrface 
road while traveling from 30 to 35 miles an hour, jwithin 
from 75 to 80 feet, and that the car and its brakes were 
in perfect condition. He further testified (R. p. 59): 

“that one could sec an object two feet hijgh on 
a clear dark night ynore than 75 feet frofn the 
front of the car with the headlights burning; 
that with the center of the light focused on that 
point one could see a man’s feet and le^s, he 
thought, at least 100 feet or more ahead and an 
automobile in the same way. * * * Th^t the 
New York State law requires lights to focus two 
feet above the ground at a distance of 70 feet, 
but when you go beyond that distance thej light 
is diffused and raised and lowered somewhat, so 
that beyond 75 feet you could see object § that 
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were taller than two feet from the ground, and 
you could see the ground itself with the lights 
shining brightly on it.” 

To contradict plaintiffs’ testimony as to the distance 
the curve was away from the crossing and the distance 
within which an automobile traveling around the curve 
would be from the crossing when in full sight thereof, 
the defendant placed on the witness stand James R. 
Latimer, a civil engineer, and Joseph Tenchert, a pro¬ 
fessional photographer. Latimer made a plat of the 
curve and the railroad crossing, and placed thereon the 
various warning signs, and ascertained the distance of 
each from the crossing. The photographer took pic¬ 
tures of the curve, the warning signs and the crossing, 
and wrote on them the surveyor’s measurements of dis¬ 
tances from the crossing, which measurements were 
made in his presence. 

The plat made by Latimer is Defendant’s Exhibit No. 
5. He testified (R., p. 77) that his measurements were 
taken bv a regular surveving instrument and a 100 foot 
steel chain, and that the map was made by plotting those 
measurements to scale. That the distance from the 
center of the railroad track to the point where the inside 
of the curve begins on the south or left hand side of 
the highway, is 113 feet; that the distance from the 
disc sign on the opposite or right hand side of the curve 
to the center of the track is 287 feet, and that from that 
disc sign, practically three-fourtlis of the railroad cross¬ 
ing is visible; that it would be visible even from the 
center of the highway at that point, and from the 
middle of the right half of the highway the entire cross- 
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ing would be visible from that disc sign. Witnejss used 
a surveyor’s transit in making his measurements and 
observations. 

The photographer’s pictures which were offered in 
evidence by the defendant were marked Defendant’s 
Exhibits 2, 3 and 4 (R., p. 77). i 

In addition to this testimony offered by the defendant, 
it is to be recalled that the plaintiff’s own witness Baker, 
who assisted in making the measurements for thp plain¬ 
tiffs, testified (R., p. 61) as follows: j 

“A man approaching in an automobile and 
traveling on the outside of the curve near the 
fence and to the right hand side of the! road, 
could see the crossing much further away than 
from the post where they took the measurements, 
but they took no measurement of it, nor difl they 
have a man walk down on the right hand side of 
the road to determine how far he could be seen 

i 

from the crossing.” 

We submit, therefore, that there is no contradiction 

! 

in the record of Latimer’s testimony to the effect that 
the entire crossing is visible to a person traveling on 
the right hand side of the highway for a distance of 287 
feet from the crossing (R., p. 78). j 

In addition to all this, plaintiff Strong testified that 
lie was sitting in the front seat of the car with the 
driver, but that he was turned around in the seat; with 
one arm on the back of the seat and was talking tp the 
boys sitting in the back seat; 

* 4 that just before the crash he turned around 
and just saw the lower part of the freight!car; 
that he just had time to duck his head and put 
his arm up, and after that he did not remember 

i 

i 



32 


anything; that they were about 35 or 40 feet from 
the crossing when he noticed the car obstructing 
the highway (R., p. 66).” 

On cross examination (R., p. 67) he testified that 
when they had almost reached the crossing, 

“he then turned around and saw the lights shin¬ 
ing on the freight car and then yelled something; 
that the moment he stopped talking to the boys 
on the rear seat and turned around and looked 
forward, he saw the freight car standing on the 
crossing.” 

Plaintiff Link testified (R., p. 53) that 

“The first notice he had of any train was after 
the boy in the front seat had yelled “train.” 
* * * That as soon as Strong had yelled “train” 
the brakes were grinding and I heard them 
squeak along the road.” 

From this testimony it would appear that Robert 
Sisson was so intent on watching the fence posts as he 
rounded the curve and came out of it, that lie was not 
looking ahead and did not see the obstruction on the 
crossing until Strong veiled “train” and that he then 
for the first time attempted to slow down or stop his 
car by putting on his brakes. At that time plaintiff’s 
testimonv tends to show he was from 35 to 60 feet from 
the crossing, traveling 35 miles an hour, and according 
to plaintiff’s testimony it was impossible for him to 
stop the car within that distance. 

We respectfully submit that all of this evidence 
demonstrates that the driver was not keeping a careful 
and proper lookout for obstructions ahead of his car; 
that if lie had been looking he could have seen the cross- 
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ing and the obstruction on the crossing very mucli more 
than 100 feet from the crossing, that being the distance 
that the evidence shows his headlights would disclose 
a car standing on the crossing; that if he had been driv¬ 
ing at only 35 miles an hour and keeping a proper look¬ 
out, he would have had ample time and opportunity to 
stop his car before hitting the train, but that Ife was 
traveling at such an excessive rate of speed that al¬ 
though he was warned of the presence of the train on 
the crossing when his automobile was within 40 feet of 
it, he not only could not stop his car, but he was unable 
to slow it down sufficiently to prevent his running 
into the train with terrific force, so great as to drive 
his automobile entirely under the side of the freight car 
and drive the engine and front part of his cai^ back 
upon himself and his companion, leaving nothing but 
the chassis and the front wheels under the freight car, 
and damaging his car beyond repair. i, 

We submit that the conclusion is inescapable^ that 
the driver of the car -was guilty of gross negligence, 
which was the sole proximate cause of the accident and 
the injuries to himself and his companions. 

ii. ! 

i 

ARGUMENT ON THE LAW APPLICABLE TO 

THIS CASE. | 

1 . I 

I 

I 

Assignment No. 1 relates to the ruling of the trial 
court excluding certain evidence in rebuttal. j 

After the defendant’s case was closed, the plaintiffs 
in rebuttal attempted to prove by the witness Hardison 
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Brand, Jr., that he had made certain measurements 
and a plat of the highway and the railroad at and near 
the crossing, but he was not permitted to testify as to 
his measurements on objection by the defendant that 
such testimony was not proper rebuttal testimony, the 
plaintiffs having fully gone into the subject of meas¬ 
urements at and near the crossing in their case in chief. 
The refusal of the court to receive said testimony is 
the basis for the first assignment of error of appel¬ 
lants. The testimonv offered so clearlv violates the 

* •> 

rule of evidence with regard to rebuttal testimony that 
it seems unnecessary to us to argue the point. 

2 . 

Assignments of Error No. 2 and 3 relate to the re¬ 
fusal of the trial court to grant certain instructions on 
behalf of appellants. 

Appellants also assigned as error the refusal of the 
trial court to grant a number of instructions prayed 
on behalf of the plaintiffs, and said assignments are 
argued at length in their brief. In the first place, 
plaintiffs’ proposed instructions were not passed upon 
or refused by the trial court and were not made a part 
of the record, but plaintiffs contented themselves with 
merely noting “Exceptions to the prayers” after the 
court had granted the defendant’s motion for an in¬ 
structed verdict (R., p. 82). Later on, they attempted 
to bring the prayers into the record by including copies 
thereof in their assignments of error, which was not 
filed until May 10, 1932 (R., p. 39). Having deter- 


35 


mined to grant the motion for a directed verdict, the 
trial court was not required to pass upon the prayers 
offered by the plaintiffs. 

The sole question before this court for determina¬ 
tion is whether or not the trial court was justified in 
granting the motion of the defendant at the end bf the 
trial, March 11, 1932, for a directed verdict, and this 
court is not called upon, nor is it necessary foi* the 
court to pass upon or determine whether proposed 
instructions to the jury were correct or not. if the 
motion for a directed verdict was correctly grajnted, 
that ends the case. If it should not have been granted, 
this court would set aside the judgment and order a 
new trial, in which event the cases would have to be 
tried over again de novo, and the prayers which were 
offered might or might not be wholly inapplicable to 
the evidence offered on the second trial. Onj the 
theory, therefore, that the correctness of the instruc¬ 
tions offered by plaintiffs is not now properly before 
this court for consideration, we will refrain from! dis¬ 
cussing them. 

3 - ! 

Assignments of Error 8, 9, 10, 11, 12, 13 and li re¬ 
late to the refusal of the court to grant plaintiffs ’ 
motion for a new trial. j 

This court has so often decided that the action of 
the trial court in refusing to grant a new trial is! not 
the subject of an exception or ground for appeal ex¬ 
cept in cases of gross breach of discretion by the tjrial 
court, that it would seem unnecessary for us to refer 
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to cases on the point, or take up the time of this court 
in discussing said assignments of error. 

Capital Traction Co. v. Sneed, 58 App. D. C. 141. 

4. 

The defendant was guilty of no negligence which 
caused or contributed to the injuries of plaintiffs. 

Assignments of error No. 4, 5, 6 and 7 relate to the 
refusal of the trial court to submit to the jury the 
question of the defendant’s negligence; and the state¬ 
ment of the court’s reasons for directing a verdict for 
the defendant. 

There are so many decisions involving grade cross¬ 
ings that in order not to overburden the court we will, 
as far as i possible, cite only cases dealing with facts 
similar to those in the cases at bar; and further, we 
will limit our references, as far as possible, to cases 
involving collisions at the crossing , rather than col¬ 
lisions on the crossing; that is to say, cases where the 
traveler on the highway collided with a train or car 
standing on the crossing, rather than cases involving 
a disputed right of way, where a traveler on the high¬ 
way, attempting to pass over the crossing, is hit by 
a train which at the same time is moving towards the 
crossing, and reaches it before the highway traveler 
has been able to clear it. 

Furthermore, we are brought to this position be¬ 
cause, as heretofore pointed out, there are only two 
charges of negligence against the defendant in the 
declarations: one, that the defendant left freight cars 
standing on the crossing “for an unlawful period of 
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time”; and second, that it was guilty of negligence in 
failing to display a light or lights, or other discern¬ 
ible signals at the crossing, for the purpose of Iwarn- 
ing the traveler on the highway of the obstruction. 

Counsel for plaintiffs admit that the commqn law 
rule of negligence is still the law of Virginia; Und in 
their brief they cite no decisions of Virginia feourts 
directly in point, on a state of facts similar to; those 
involved in these cases. They have cited a number 
of Virginia cases on page 19 of their brief, but they 
all merely deal with the general propositions of law 
in force in Virginia, as well as in the District of 
Columbia, to the effect that railroad companies and 
persons on a highway, attempting to cross the tracks, 
have mutual and reciprocal rights and duties imposed 
upon them, while they are using or attempting to use 
the crossing. Those cases, however, are not in point 
in the discussion of these cases. They refer particu¬ 
larly to collisions on a crossing between a persoq who 
is passing along the highway and over the crossing, 
and an engine or a train also attempting to use the 
crossing at the same moment of time. The cases at 
bar do not involve such a situation. They involve a 
collision at a crossing , not on the crossing , and re¬ 
sulted from the plaintiffs, while traveling on the high¬ 
way, running into the side of a train standing op the 
crossing, the front part of which had already crossed 
over the highway. v s 

The authorities quoted by the plaintiffs are tp the 
effect that while the rights of both parties are mutual 
and reciprocal, the prior right of way is in the railroad 
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company. When, in a case like the present, the rail¬ 
road company has exercised that right and is actually 
occupying the crossing with its train, whether it is 
moving or standing still, the traveler on the highway 
must recognize that prior right. 

In the absence of any evidence or any law showing 
that the company had stopped its train on the cross¬ 
ing for a longer period of time than was reasonable 
or was permitted by law, it is just as free from any 
negligence which contributed to the accident as it 
would have been had the automobile run into one of 
the other cars near the end of said train and while 
said train was slowly passing over the crossing. 

The cases at bar do not involve any question of fail¬ 
ure of the company to give warning of its approach 
to the crossing, because the accident happened after 
the train had partly passed over the crossing and had 
come to a stop. As long as that stop was not negligent, 
and the obstruction had not continued for a period 
longer than was permitted by the Virginia statute, it 
cannot be said that the obstruction was either negli¬ 
gent or unlawful. 

We have not found any cases in Virginia involving 
an injury to a traveler on the highway resulting from 
his driving into the side of a car or train while the 
same is standing still on the crossing. 

Even if the Virginia courts had construed the com¬ 
mon law rule of negligence in a manner different from 
our courts or other Federal courts, our courts would 
not and could not, under the decisions of the Supreme 
Court of the United States, follow such an interpreta¬ 
tion, because in all matters relating to common law’ 
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construction the Federal courts adopt their own inter¬ 
pretation. 

This question was fully discussed in the case of 
Herron v. Southern Pacific Co., 283 U. S. 91. | 

In discussing the duties and obligations of a traveler 
approaching a railroad crossing, the Supreme Court, 
in the case of B. & 0. R. R. Co. v. Goodman, Admx., 
275 U. S., p. 66, stated the rule which has Men fol¬ 
lowed in this jurisdiction in many cases, both before 
and after the date of said decision. In that chse the 
court held (Syllabus): j 

j 

“One who drives upon a railroad track, rely¬ 
ing upon not having heard a train or anyj signal, 
and taking no further precaution, does so at 
his own risk. If he cannot otherwise be sure 
whether a train is dangerously near, thej driver 
must stop and get out of his vehicle befjore at¬ 
tempting to cross. 

“In an action for negligence, the question of 

due care is not left to the jury when resolved 

bv a clear standard of conduct which should be 
* 

laid down by the courts.” 


To the same effect is B. & 0. R. R. Co. v. Fidelity 
Storage Co., 55 App. D. C. 92. 

Taking up now cases which present facts very simi¬ 
lar to the cases at bar, we refer the court to the 
following cases. 

In the case of Orton v. Pennsylvania R. R. iCo., 7 
Fed. (2d), p. 36, the facts were: Plaintiff was injured 
by collision of an automobile in which he was riding 
as a passenger at night, with cars of the defendant 
standing upon a highway crossing. The roa|d was 
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straight, the night was dark, but not rainy or foggy, 
and the lights of the automobile were burning brightly. 
The statute of Ohio made it a misdemeanor for a rail¬ 
road company unnecessarily to obstruct a public high¬ 
way by permitting cars or locomotives to remain 
across it for more than five minutes. The court said: 

“The defendant had the right to occupy the 
crossing for its legitimate purposes, and while 
so occupying it was not required to maintain 
lights on its cars (213 F. 129). There is noth¬ 
ing in the evidence to show that it was unneces¬ 
sarily using it. But, if the statute may be said 
to limit the right of occupancy by necessity and 
for legitimate purposes to five minutes, it 
would, nevertheless, seem obvious that the ad¬ 
ditional use, even if negligent, was an incident 
and not a concurring proximate cause of the 
accident. That the collision would not have oc¬ 
curred had the cars not been permitted to re¬ 
main across the highway, is beside the question 
of causal connection (Lang v. Railroad, 255 
U. S. 455). The most that can be said for plain¬ 
tiff is that the defendant created a situation in 
which Inman’s negligence (the driver) op¬ 
erated to bring about the collision, which would 
have been true if the train had occupied the 
crossing only while passing over it. Defend¬ 
ant’s act was merely a condition and in no 
sense a concurring proximate cause of the 
injury.” 

In Cleveland, C. C. & St. L. Ry. Co. v. Gillespie, 173 
N. E. 708, it was said: 

“Appellee was a passenger in car of Usher 
at night time, shortly after 9:30, and while it 
was raining and slippery. The automobile 



crossed a bridge which was lighted. The glare 
of these lights prevented the driver from see¬ 
ing more than 25 feet ahead. He knew he could 
not stop the car in that distance. He tried to 
stop when he saw a freight car on the crossing, 
but was unable to do so, and the appellbe was 
injured and another passenger killed. The col¬ 
lision was with a train which had occupied the 
crossing for three minutes. The automobile 
lights were in good order. 

“It seems most reasonable that undqr such 
facts, the employees of the railroad company 
had the right to presume that the driveif of an 
auto properly equipped with lights as provided 
by section 10129, Burns Ann. St. 1926, and driv¬ 
ing carefully, would have seen the cars on the 
highway in time to have stopped his auto before 
colliding with the car. Citations. It wad negli¬ 
gence as a matter of law for Usher to drpe his 
auto, with his vision obscured in the mannjer and 
to the extent as shown by the evidence, at such 
speed that he could not stop his auto within the 
distance that objects could be seen ahead of it. 
If Usher’s lights were unable, on account of 
the visible conditions encountered, to delineate 
an object in the roadway ahead a distance pre¬ 
scribed by law, then he should have adopted 
such a rate of speed that he could have brought 
his auto to a stop, within the distance that he 
could plainly see the train of appellant dnd so 
avoid running his machine into the car. j Cita¬ 
tions. This Usher failed to do.” 


In the case of St. Louis-San Fran. Ry. Co. v. Guth¬ 
rie, 216 Ala. 613, 56 A. L. R. 1110, the plaintiff was a 
passenger in a car, and at ten o’clock on a dark and 
rainy night the car ran into a train which had been 
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blocking the crossing for about two minutes. The 
plaintiff said he did not see the train until it was three 
feet away. The driver swerved and the plaintiff was 
thrown against the train and injured. The automobile 
was going about 15 miles an hour. The court said: 

‘‘The rule is that, in the absence of statutory 
requirement, the mere leaving of a train across 
the highway without lights or other signals to 
disclose its presence there, is not per se negli¬ 
gence, and that, as for injuries received by run¬ 
ning into the train, the obstruction of the high- 

wav is not to be considered as the efficient cause 
* 

of such injury, but merely a condition which 
in and of itself furnishes no cause of action, 
and the fact that the condition of obstruction is 
unreasonably prolonged, makes no difference 
in the application of the rule.” 

The case of Gillman v. Central Vermont R. R. Co., 
93 Vt. 340, involved a collision at night of an automo¬ 
bile with a freight train standing on the crossing. It 
was contended by plaintiff that the defendant was neg¬ 
ligent in failing to station a man with a lantern at 
the crossing to give warning that it was obstructed 
by a train. The court, after citing the Trask and other 
Massachusetts cases, said: 

“We think that reasonable men could come to 
only one conclusion. Defendant’s servants 
would be amply justified in acting upon the be¬ 
lief that travelers in autos properly lighted, and 
traveling at reasonable speed, would observe 
the cars upon the crossing in time to avoid col¬ 
lision.” f 
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See also Gallagher v. Montpelier & Wells River; R. R., 
137 Atl. 207 (Vt.). | 

The case of Gage v. Boston & Maine R. R. (bo., 90 
Atl. 855 (N. H.), involved an accident at a railroad 
crossing in the nighttime resulting from an automobile 
running into the side of a train. The night was dark 
and foggy, and the highway ran between banks, ;which 
prevented the chauffeur from discovering the train on 
the crossing until he was within 35 feet of it. At the 
crossing there were no gates, lights or crossing tender. 
The court said: 

i 

i 

“This case falls clearlv within the ruU? that 
where an accident is not the reasonable, natural 
and probable result of the situation which pught 
to have been foreseen by the defendant in the 
exercise of the degree of care exacted fi[om a 
carrier of passengers, no liability follows.; The 
defendant’s duty to have lights exposed f<j>r the 
benefit or protection of people using the [high¬ 
way in the manner the plaintiffs were usifig it, 
is, to say the least, conjectural and visionary. 
It is based upon no substantial evidence. 

The Massachusetts cases which are so strongly in 

i 

point in favor of the defendant’s contention in these 
cases, and which are referred to by counsel for plain¬ 
tiff as “Radius of Light Decisions,” are: j 

Trask v. B. & M. R. R. Co., 219 Mass. 410i. 
Mailhot v. N. Y., N. H. & H. R. R. Co., 173 jST. E. 

422. | 

McGlauflin v. B. & M. R. R. Co., 230 Mass* 431. 


i 


i 

i 


i 
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In the Trask case the court said: 

^In order to charge the defendant with negli¬ 
gence, it must be found that its employees, in 
the exercise of reasonable care, would have 
known that on account of the darkness the cars 
upon the crossing were such an obstruction that 
people traveling along the highway in an auto¬ 
mobile at a reasonable rate of speed, properly 
equipped with lights, and carefully operated, 
would be liable to come into collision with them. 
We are of opinion that upon the evidence the 
conditions shown were not such as to warrant a 
finding that the defendant was negligent in fail¬ 
ing to provide lights or a flagman, or to give 
other warning.” 

The evidence in that case showed that as the auto¬ 
mobile approached the crossing it was running at a 
speed of from 20 to 25 miles an hour; that the machine 
could have been stopped at that speed in a distance of 
from 40 to 50 feet; that the headlights showed 100 feet 
ahead. There was evidence also to show that the 
plaintiff Brown, who was driving the machine, did not 
see the cars until he was within about 40 feet from 
the crossing; and that he then endeavored to stop, but 
failed to do so in time to avoid the collision. There 
was further evidence that the night was dark and 
hazy, and that the glare of the electric arc light, lo¬ 
cated almost 150 feet from the crossing, affected the 
driver’s ability to see until he had passed from under 
it. 

In the McGlauflin case, supra, the court held that in 
a suit by a driver and passenger of an auto which, in 
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the nighttime, collided with the car of a train standing 
across the highway, where it appeared that the electric 
bell at the crossing was not ringing to warn the plain¬ 
tiffs as they approached, and that the time the; train 
had been so standing on the crossing was not more 
than five minutes, there was no evidence of negligence 
of the defendant. That case also held that absence 
of statutory signals did not show negligence, because 
their purpose was to protect travelers on the highway 
from the danger of approaching trains, and not to 
warn the public against cars and engines whichi were 
standing still. 

In the Mailhot case, supra, it was held that where 
an automobile, notwithstanding its headlights would 
cast light 150 feet, ran into a freight train standing 
across the highway, the only rational inference was 
that the motorists were contributarily negligent, pre¬ 
cluding recovery. i 

In both the Trask case, supra, and the case of White 
v. X. Y., X. H. & H. R. R., 200 Mass. 441, it was decided 
that the statute relating to signals at grade crossings 
did not apply where a portion of a train had phssed 
the crossing and stopped, leaving the rear car oh the 
crossing. 

In the case of Wulff v. Atlantic City R. R. Coj (N. 
J.), 147 Atl. 575, the plaintiff testified that as she ap¬ 
proached the railroad crossing she looked both Ways 
along the railroad tracks after stopping near the 
tracks, and saw no cars or any cars standing oii the 
crossing. She started her car and did not see the car 

i 

on the crossing until the moment of collision. Infme- 


! 
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diately after the collision she got out of her car and 
found the box car standing on the crossing. The court 
said: 


“In our opinion the finding of the jury, which 
was predicated upon the negligence of the rail¬ 
road company, is entirely without proof to sup¬ 
port it. * * * If the car was not in motion 

at the time of the accident, then the collision 
was not the result of any dereliction of duty on 
the part of the railroad company, for it had a 
right to stop this car on the crossing, and it was 
under no obligation to give warning of its pres¬ 
ence.” 

In Xadasky r. Public Service R. R. Co., 97 N. J. L. 
400, 117 Atl. 478, plaintiff, while riding in an auto 
driven bv a man who was her agent, sustained serious 
injuries when the car was driven into a “work car” 
of the defendant which was blocking the crossing; the 
accident occurred at night, and there were no lights 
or warnings given. Tiie court said: 

“Assuming, therefore, as we should assume 
on the proof or lack of proof in this case, that 
the defendant had not occupied the crossing 
with its cars for more than a lawful period, 
the question is whether it was obliged in the 
execution of its duty towards the public, to 
light up the car so that the travelers upon 
the highway would see the lights and be 
warned of its presence at that point. We make 
nothing of the signals that have been spoken of 
above; these were manifestly intended for the 
warning of travelers, when the crossing should 
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be, in fact unobstructed, that a car or train! was 
approaching, and that they were liable tb be 
struck if they attempted to cross; the plaintiff 
had no right to reply upon them as warning of 
something which was actually in possession of 
the crossing in plain sight and visible except for 
the temporary conditions of darkness. As to an 
obstruction of this kind, we have the authority 
of Jacobson v. N. Y. S. & W. R. R. Co., 87 N. j. L. 
378, where a substantially similar case was ipre- 
sented, and in which it was held that there was 
no duty to warn or to show lights, and this 
decision, we think, is controlling in the present 
case.” 

In Hendlev v. C. & N. W. R. R. Co., 225 N. W. |205, 
the court held that no facts were alleged which would 
create a common-law duty to station employees on 
both sides of the car to give notice to travelers of such 
a conspicuous object as a freight train. 

In Killen v. N. Y. C. R. Co., 232 N. Y. S. 76, | the 
defendant’s train was stopped to make repairs to the 
engine about 4.30 in the morning. The train blocked 
the West Henrietta Road in the town of Brighton, a 
gondola standing on the crossing. Plaintiff, a pas¬ 
senger in an auto, was injured when it collided \tith 
the gondola car. Plaintiff contended the defendant 
was negligent for blocking the crossing for more than 
five minutes, in not having gates, or other warning 
signals, and in failing to have train crew flag crossing. 
The court held that there was no duty on the defend¬ 
ant to maintain gates, and that under the circum¬ 
stances, and considering the time of day, it was hot 


! 
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negligent in blocking the crossing and failing to post 
men with lanterns to Hag the crossing. 

In the case of Mo. Pac. K. R. Co. v. Price, 33 S. W. 
(2d) 366 (Ark.), defendant’s train crew pushed a string 
of cars across the highway, but when close to it the 
conductor, who rode the leading car, saw that the 
switch which was about 20 feet beyond the highway 
was set for the wrong track. He gave a stop signal 
but before the train could be stopped it entered the 
wrong track. A back-up signal was then given, and 
while this movement was being made the auto in 
which plaintiffs were riding ran into the side of the 
car. Plaintiffs alleged negligence in failing to have 
any crossing sign and in failing to flag the crossing, 
but the court held that the failure to have a crossing 
sign was not the cause of plaintiff’s injuries; that in 
order for a flag to be effective, it would necessitate a 
watchman on each side of the car, and that the rail¬ 
road’s duty did not require this. 

In the case of Penn. R. R. Co. v. Huss, 180 X. E. 
919 (Ind.), it was held (Syllabus): 

Purpose of statute prohibiting blocking of 
crossings by railroad is to keep highways open, 
not to prevent collisions with railroad cars nec¬ 
essarily obstructing highway for reasonable 
time. 

Railroads are under no duty to station em¬ 
ployee at crossing to warn travelers that cross¬ 
ing is obstructed by train or part thereof ex¬ 
cept where ordinary care would so require. 

Primary purpose of signals, gates, other 
devices and watchmen at railroad crossings is 


I 
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to warn travelers of approaching trains,j not 
of standing ones. j 

It is negligence to drive automobile at pucli 
speed that it cannot be stopped within distance 
that objects can be seen ahead. 

Sole proximate cause of injuries to guest held 
negligence of driver in running automobile -into 
train on high wav crossing. 

I 

i 

See also to same effect: j 

Brinson v. Davis, 32 Ga. App. 37; 122 S. E. 643. 
G. M. & N. R. Co. v. Holifield, 120 So. 1750 
(Miss.). j 

Coil’s Admr. v. C., St. L. & N. 0. R. R., 22 S.!W. 
(2d) 428 (Ky.). 

N. & W. Ry. Co. v. Wellons’ Admr., 154 S.j E. 
575 (Va.). 

Lewis v. Union Pac. Ry. Co., 226 N. W. 318. I 
Koster v. So. Pac. R., 279 Pac. 788. j 

Witherly v. Bangor & A. R. R., 158 Atl. 362 
(Maine). j 

Philadelphia & C. R. v. Dillon, 114 Atl. 62. j 

i 

Under the authorities hereinbefore quoted, and mainy 
others, it is respectfully submitted that the defendant 
was not guilty of negligence in stopping its train o\ier 
the crossing at the place and time mentioned in the 
evidence, and that under the facts connected with tjhe 
stopping of said train the defendant was not required 
to display a crossing light or lights or other discernible 
signals as a warning to the plaintiffs of the temporary 
obstruction of said crossing. j 


'i 

i 
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5. 

The negligence of the driver of the automobile was 
Oe sole proximate cause of plaintiffs ’ injuries, which 
prevents recovery in any of the cases. 

AVe have heretofore discussed the facts upon which 
we base the claim that Robert Sisson, the driver of the 
automobile, was guilty of negligence in failing to keep 
a proper lookout for objects on the road ahead of him, 
and in operating his machine at such a reckless and 
dangerous rate of speed that it could not be stopped 
after he actually saw or was notified by one of the pas¬ 
sengers in the car that the crossing was obstructed by 
a train, and that such negligence was the sole proximate 
cause of the collision and injuries suffered by the plain¬ 
tiffs. 

The evidence further shows, we submit, that if the 
driver had been keeping a proper lookout ahead his 
headlights would have disclosed the presence of the 
train on the crossing in ample time to have enabled him 
to stop his auto before colliding with said train, even 
though he was traveling at a rate of 35 miles or more 
per hour. 

Some of the cases hereinbefore cited and many of 
those hereafter referred to deal with the question of 
the right of a passenger in an automobile to recover on 
account of injuries received in a crossing collision. All 
of the foregoing cases were cited mainly to the point 
of showing that the defendant was not negligent, and 
that the presence of the freight car upon the crossing 
was not the proximate cause of the collision, but many 


I 
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of said cases, and those that follow hereafter, also sup¬ 
port the claim that the negligence of the driver wa$ the 
sole proximate cause of the injury, for which reason 
neither the driver nor the passengers are entitled to 
recover. And this is the last point we wish to make in 
this case. j 

The grounds for the motions for a directed verdict 
are fully set forth in the record at pages 68 and 81. 

The question, therefore, as to whether the negligence 
of the driver can be imputed to his passengers is! not 
involved. We wish to suggest, however, in passing, 
that the Virginia courts have decided that the passenger 
may be equally chargeable with negligence as j the 
driver. 

In the case of N. & W. R. R. Co. v. Wellons’ Adjnr., 
155 Va. 218, the Court said: 

“The District Court was correct in charging 
the jury that the negligence of the driver oij an 
automobile is not, as a matter of law, imputed to 
one riding with him as a passenger or guest, but, 
nevertheless, that one riding as a passenger or 
guest may not place his safety entirely in jthe 
keeping of a driver, but that he must exercise 
due and reasonable care for his protection hnd 
safety. ’ ’ Citing cases. 

“By the side of the driver sat the plaintiff’s 
intestate. All that was visible to one was equally 
so to the other, and there is no proof that even 
a suggestion that he more than the driver j by 
word or act took any precaution for his Ojwn 
safety. Upon the record they were both equally 
guilty of negligence which caused the accident.” 

I 

i 

And in stating the relative duty upon both the Rail¬ 
road Company and the traveler on the highway when 





52 


approaching a railroad crossing, the Virginia court, in 
the case of N. & W. Ry. Co. v. Eley, 157 Va. 568, said: 

* “The duty to exercise due care rests as impera¬ 
tively upon the traveler as it does upon the rail¬ 
road, and in applying this rule it must be re¬ 
membered that trains must run upon their tracks, 
while no such steelbound limitation confines the 
traveler. One must intelligently use both eyes 
and ears. 

This court has repeadly held that the duty of 
looking and listening for approaching trains be¬ 
fore crossing a railroad track must be discharged 
in a way to make looking and listening effectual. ’ ’ 
Citing cases. 

In the case of Brown v. Sou. Ry. Co., 61 F. (2d) 399, 
it appeared that on a dark night the plaintiff was pro¬ 
ceeding on a road in an auto at approximately 30 miles 
an hour; that the road was paved and level up to a 
point 20 feet from the railroad crossing; that the track 
was elevated three feet above the ordinarv level of the 
road; and that the driver was observing the road, which 
the lights of the automobile disclosed for about 100 to 
150 feet ahead, but owing to elevation of track and the 
fact that the freight car stood above the track, the lights 
of the automobile did not disclose its presence until the 
automobile had approached within 20 feet of the freight 
car, the motorist did not see the obstruction until too 
late to avoid it. 

It was held (Syllabus): 

Driver’s negligence in failing to have the 
automobile under control was the proximate 
cause of the collision with the stationary rail- 
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road freight car, precluding recovery byj 
mobile passenger against railroad. 


auto- 


The case of Smith v. Sou. Ry. Co., 53 Fed. (2d) 186, 
was a suit based upon the same facts and cause of Action 
as the case next above cited, but the suit was brought 
by the driver of the automobile involved in the acci¬ 
dent. The court said : 


“By reason of a sharp turn, a curve, ajid as¬ 
cent or descent in a roadway, a part of it only 
a short distance ahead of an automobile traveling 
thereon at night may be completely hiddenj from 
the operator of the machine which is duly equip¬ 
ped with lights. One driving an automobile at 
night who in approaching and entering a p^rt of 
a roadway which, because of a change in its direc¬ 
tion or grade, he cannot see at all until hib ma¬ 
chine is very near it, is lacking in ordinary care 
if he fails to keep his machine so under control 
as to be able to stop it before colliding vfith a 
stationary object or obstruction in the roadway 
ahead, which, before it is reached, is disclosed 
by the automobile lights.’’ 

In the case of Morris v. Atlantic City R. R. Coi, 100 
N. J. Law 328, 126 Atl. 295, plaintiff was driving a 
truck at about 2 a. m. on a road which was dark and 
foggy, and he ran into a standing freight train at a 
crossing. He was driving slowly. The court sai4: 

“The conspicuous fact in the case is that the 
railroad was in actual possession of the crossing, 
and that the plaintiff collided with the trainl To 
sustain a verdict in such a status, it must reason¬ 
ably appears that the damage resulted by reason 
of the nonperformance by the defendant of Some 


I 




duty imposed upon it by law. In the absence of 
such a situation, liability will not be inferred. 
The relative rights of the parties here were co¬ 
equal, and the extraordinary conditions involv¬ 
ing the road crossing imposed no greater duty 
or care upon the one than upon the other; each 

was exercising a common right of passage. 

* # # 

It becomes apparent, therefore, in the light of 
the adjudications upon which the learned trial 
court relied, that the defendant under the cir¬ 
cumstances had not violated any legal duty im¬ 
posed upon it by law in occupying the crossing.’’ 

Judgment affirmed for defendant. 

Other cases to same effect: 

McFadden r. Northern Pac. Rv., 289 Pac. 1. 
Gulf M. & N. R. v. Kennard, 145 So. 110. 
Newsome v. Ill. Cen. R. R., 122 So. 874. 

Steele v. Fuller, 158 Atl. 666. 

On this branch of the case we respectfully submit 
that the evidence conclusivelv establishes the claim of 
the defendant that the proximate cause of the collision 
on the crossing was the failure of the driver of the auto¬ 
mobile to keep a reasonable lookout for the obstructions 
on the high wav which he did not see at all until his at- 
tention was called to it by his companion, and his failure 
to run his car at such a reasonable rate of speed as 
would enable him to stop the same in time to avoid the 
collision after his headlights disclosed, or would have 
disclosed to a driver keeping a reasonably careful look¬ 
out ahead, a freight car standing on the crossing. 


We respectfully submit that the judgment of the 
court below should be affirmed. 

Respectfully submitted, 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, Jr., j 
HENRY R. GOWER, j 

Attorneys for Appellee. 
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